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ACTS OF INFANTS ON COMING OF AGE. 


In the case of Pterce vy. Waring, cited in 
Cray v. Mansfield, 1 Ves. sen. 379, before 
Lord Chancellor Hardwicke, on the 13th 
November, 1745, it appeared that Mr. 
Waring, the guardian, hed, on his ward’s 
coming of age, and on settling accounts, 
accepted a voluntary present from him of 
3,0007, India stock, “ for his many kind- 
nesses and services.” And that his “kind- 
nesses and services” had, in fact, been 
real and substantial, was clearly made out; 
for during minority the ward had not only 
lived with his guardian, but had had his 
horses, dogs, &c., quartered upon him, 
and all his visitors and friends were, more- 
over, entertained in the guardian’s house 
when the young gentleman stood a can- 
didate for Ludlow. Nay, more than all 
this, the ward himself in his lifetime was 
well contented with what he had done, 
and never disputed the propriety of his 
donation. But after his death his repre- 
sentatives thought differently, and brought 
their bill to have the transaction opened 
up. There was upon that bill no proof 
adduced of imposition, further than a sort 
of suggestion by conjecture that the ward, 
when he made the gift, did not know the 
real value of the stock. Now what did 
Lord Hardwicke do upon this state of 
circumstances? He proceeded (as was 
the habit of his mind) upon a general 
principle. He did not go upon the prob- 
ability that the ward had been ignorant 
of the value of the stock, or ignorant of 
what he was about; but upon the con- 
sideration that the thing done was dan- 
gerous as matter of example; upon which 
ground he said that he would “ not endure 
a gift to be obtained under such circum- 
stances on the coming of age.” And so 
declaring his opinion on the question as 
one of public policy, he set the transaction 
aside. This case of Pierce v. Waring, 
therefore, is the forerunner of all the de- 
cisions and dicta to be found in the reports 





upon the subject. The ee of it was 
subsequently expounded and enforced by 
the same distinguished judge, in the case 
of Hylton v. Hylton, 2 Ves. sen. 54, in 
1754; where a gift of an annuity to a 
guardian by the ward soon after his com- 
ing of age was set aside on the same gen- 
eral grounds of public policy, his lordship 
observing, that where a man acts as a 
guardian for an infant, the court is ex- 
tremely watchful to prevent that person 
taking any advantage immediately upon 
his ward’s coming of age, and at the time 
of settling accounts, or delivering up the 
the trust ; because upon such occasions 
an undue advantage may be taken. And, 
therefore, the principle of the court is of 
the same nature as in the case of bonds 
obtained from young heirs. All depends 
upon public utility; and the court will 
not suffer such things to take place, though 
perhaps in a particular instance there may 
not be any actual unfairness. 

In Walker v. Simmons, 3 Swan. 69, 
Lord Eldon said the protection of the 
court would be extended to infants “after 
they had attained 21, until they had ac- 
quired all the information which might 
have been had in adult years.” 

Such being the settled rule of the court, 
we have only to observe, that it will be 
applied in all those cases where it ap- 
pears that the person receiving the boun- 
ty stands, at the time of receiving the gift, 
in loco parentis to, the donor. Thus, in 
the late remarkable case of Archer v. 
Hudson, 7 Beav. 551, before Lord Lang- 
dale, it appeared that a niece, two months 
after she came of age, and after her guar- 
dians had fully accounted to her, entered 
into a voluntary security for her uncle, by 
whom she had been brought up, and who 
was considered by the court as in loco 
parentis, The transaction was set aside; 
the court holding that where such a trans- 
action takes place between parent and 
child, just after the child has attained 21, 
and prior to “‘ complete emancipation,” 











450 NEW-YORK LEGAL OBSERVER. 





es 


U. 8. District Court—The United States v. Daniel Jackson. 





and without any benefit ensuing to the 
child, the presumption must be, that an 
undue influence has been exercised. His 
lordship, however, in pronouncing his 
decision, guarded himself against being 
understood to debar generally all trans- 
actions between parent and child. ‘ No- 
body,” he observed, “has ever asserted 
that there cannot be a pecuniary transac- 
tion between parent and child, the child 
being of age; but every body will affirm 
in this court, that if that if there be a pe- 
cuniary transaction between parent and 
child just after the latter attains the age 
of 21 years, without any benefit moving 
to the child, the presumption is, that an 
undue influence has been employed; and 
it is the business and duty of the party 
who endeavors to maintain such transac- 
tion to show that the presumption is ade- 
quately rebutted. The court does not 
interfere to prevent an act even of bounty 
between parent and child; but it will take 
care that the child is placed in such a po- 
sition as will enable him to form an en- 
tirely free and unfettered judgment, inde- 
pendent altogether of any sort of control.” 


4. S. District Court. 


{SOUTHERN DISTRICT OF NEW-YORK.] 








Before the Honorable SAMUEL R. BETTS, Dist- 
rict Judge. 


Tae Unrrep Srates v. Danien Jackson 
—30th November, 1841.* 


Congress has power to regulate the build and 
equipment of vessels within the United States, 
whether or not they are engaged in commerce 
with foreign nations or among the several states. 

The act of congress of July 7th, 1838, embraces 
vessels of all descriptions propelled wholly or 
in part by steam. Sections 8 and 9 of the act 
do not limit its operation to vessels engaged at 
sea, or on the great lakes. 





* We published in our September number, Vol. 
4, p. 333, the decision of the U. 8. Court of Mis- 
souri, declaring the act of congress, July 7, 1838, 
unconstitutional, in so far as it assumed to subject 
steam ferry boats on the waters of a state to be 
licensed and inspected. 

Having understood that the U. 8. District Court 
in this district, several years previous, had given a 
different decision, we have obtained the opinion 
delivered by Judge Betts, and now lay it before 
our readers. Our matter has pressed us so much 
that we have been unable to give place to it at an 
earlier day. 





A steamboat owned by citizens of this state and 
exclusively employed as a ferry boat on waters 
within the limits of the state, is bound to take 
out a license and have inspection under the act, 

The steamboat in this case condemned to pay a 
penalty of $500, for running over a ferry with. 
out previous inspection and license. 


Tue circumstances of this case sufficiently 
appear in the opinion of the court. 


F. F. Marbury for the United States, 
W. C. Noyes for the defendant. 


Per curiam. The United States prose- 
cute an action of debt against the defend. 
ant as owner or master of a steamboat, 
demanding a penalty of $500, under the 
provisions of the act of congress entitled 
“ An act to provide for the better security 
of the lives of passengers on board vessels 
propelled in whole or in part by steam,” 
approved July 7th, 1838. 

The declaration alleges, that the de- 
fendant being master or owner of a steam- 
boat named the Daniel Jackson, duly li- 
cenced, at this port, used and employed 
her on the East river, on the navigable 
waters of the United States, in the trans- 
portation of goods, wares, and merchan- 
dize, and passengers, between the city of 
New-York and the village of Williams- 
burgh, in the county of Kings; but utter- 
ly failed, and neglected, and refused to 
have her inspected, from December first, 
1839, to January first, 1840, as required 
by the said act, or to deliver to the col- 
lector a certificate of such inspection with- 
in twelve months from the date of said 
act, &c. 

The defendant pleaded that, during the 
period in the declaration mentioned, he 
was a citizen and actual resident of the 
state of New-York, and that the said steam- 
boat was an ordinary ferry boat, used and 
employed by him to keep up and maintain 
a ferry, licenced by and under the author- 
ity of the city of New-York, between that 
city and Williamsburgh, in the county 
of Kings; and that the said steamboat 
was never used or employed for any other 
purpose whatsoever, or on any other wa- 
ters than the East river, lying exclusively 
within the limits of the state of New- 
York. 

To this special plea the plaintiffs de- 
murred. 
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The steamboat had been duly licenced 
under the existing laws by the owner. 

The sixth section of the act makes it 
the duty of the owners of steamboats to 
have the hulls inspected once in every 
twelve months, and the boilers and ma- 
chinery once in every six months, and to 
deliver to the collectors of the port a cer- 
tificate of such inspections; and on fail- 
ure, to forfeit the licence and be subject 
to $500 penalty. 

The questions raised under the demur- 
rer are, whether the provisions of the act 
apply to this vessel, which is owned and 
navigated wholly within this state, and 
employed only as a ferry boat; and, if the 
act has that extent, whether congress had 
constitutional power to pass and enforce it. 

The opinion of the court will be direct- 
ed to these inquiries : 

1. Are the provisions of the act restrict- 
ed to steam vessels engaged in the trans- 
portation of freight and passengers at sea, 
or on the lakes Champlain, Ontario, Erie, 
Huron, Superior, and Michigan ? 

2. If the act is not so limited, does it 
embrace any vessels other than those sub- 
ject to be enrolled and licenced under the 
laws then in force ? 

3. Has congress power to legislate 
over vessels exclusively employed within 
a state and on its waters, and especially 
over ferry boats ? 

Although these inquiries involve legal 
yom rer of considerable importance, 

apprehend they may be satisfactorily 
answered, without any elaborate exami- 
nation or discussion. 

It appears to me most manifest, upon 
the face of the statute, that congress did 
not mean this new legislation to be limited 
to any particular class of steam vessels, 
or to those employed in any particular 
localities. 

The first section makes it the duty of 
all owners of steamboats to take out new 
licences. 

The second section forbids the owner 
of any steamboat, to transport merchan- 
dize or passengers in or upon the bays, 
lakes, rivers, or other navigable waters 
of the United States, without obtaining 
the licence required by the act. 

The third section requires the appoint- 
ment of inspectors, on the application of 
the masters or owners of amy steamboat, 


&c., &c.; and the fourth and fifth sections 





direct inspections and certificates in re- 
spect to any steamboat, &c., &c. 

The sixth section makes it the duty of 
owners and masters of steamboats to 
cause such inspections to be made, &c. 

The seventh section regulates the man- 
agement of any steamboat, as to discharge 
of her steam, &c. 

The ninth section enacts, that iron rods 
or chains shall be employed and used in 
the navigation of all steamboats, instead 
of wheel or tiller ropes. 

The tenth section makes it the duty of 
the master or owner of every steamboat 
running in the night to carry signal lights : 
and 

The teelfth section subjects to criminal 
prosecution for manslaughter, any captain, 
pilot, &c., employed on board any steam- 
boat, by whose negligence or misconduct 
life is lost, &c. 

The rule of construction contended for 
hy the defendant, that general words of a 
statute are to be controlled by subsequent 
restraining ones, is not to be questioned ; 
but, to have that effect, the restraining 
words or clause must have evident relation 
to the whole subject matter; otherwise 
they are to be understood as supplement- 
ary, or exceptive to the main provisions. 

In view of these principles of construc- 
tion, the provisions of sections 8 and 9 are, 
in my opinion, not to be regarded as re- 
stricting the general operation of the act; 
but as providing additional regulations in 
=e to steam vessels employed at.sea 
and on the great lakes. 

Every steam vessel engaged in the 
transportation of merchandize or poneeme 
gers, at sea or on the lakes named, must 
be supplied with particular boats or yawls, 
and fire engines and apparatus. 

It seems to me plain, upon the language 
of these sections, that the intention of 
congress was, to compel that class of 
vessels, besides conforming to the general 
requirements of the statute, furthermore 
to equip themselves in reference to the 
dangers of the navigation they pursue, 
and which might be regarded as more 
imminent to them, remote from aid and 
succor, than to vessels employed on inland 
waters: and it isto be remarked, when 
this special pyrpose is satisfied, the ninth 
section, with only the break of a semico- 
lon in the clause, drops the limitation of 
“every steamboat sg employed,” and 
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taking up again the general phraseology 
before used, directs that “iron rods or 
chains shall be used in the navigation of 
all steamboats, instead of wheel or tiller 
ropes, under a penalty of $300.” 

» suits heretofore brought in this court 
to enforce that penalty, against boats nav- 
igating Long Island sound and the North 
river, it has been held that they fell with- 
in the provisions of the clause, and that it 
was not to be construed as having relation 
only to the boats particularly referred to 
in sections eight and nine. The U.S. v. 
Stone and others, M.S. 8. 

I think it follows plainly, from the an- 
alysis given of the statute, that congress 
contemplated a system of regulations to 
govern every description of steam ves- 
sels ; and I adhere to the former opinion 
expressed, that every steamboat, wherev- 
er employed, is liable to the penalties of 
the act on disobeying it; unless it be 
shewn that congress had no power to es- 
tablish these regulations, or has, by impli- 
cation, limited them to particular vessels. 

2. It was earnestly insisted that the first 
and second sections of the act distinctly 
indicate the intent of congress, to bring 
under its provisions only those steam ves- 
sels which at the time were subject to be 
enrolled and licenced by the existing laws; 
and these, it is contended, can be no other 
than vessels engaged in the coasting trade 
or foreign commerce; and accordingly the 
general terms, ali and every, used in differ- 
ent parts of the act, must be so qualified. 

Although this point is substantially in- 
volved in the first, and must be disposed 
of under the principle governing that, yet, 
perhaps, it demands a special considera- 
tion. 

The reference to existing registry and 
licence laws, is supposed to adopt the pro- 
visions of those acts as criteria of the de- 
scription and employ of steam boats made 
subject to the regulation of the present 
statute, and thus indirectly to establish a 
restriction or qualification to the general 
operation of the act. 

The second section obviates the ques- 
tion made under the first, whether the 
statute was designed to operate prospect- 
ively, or must be limited to boats at the 
time actually licenced; because it inter- 
dicts the employment of boats, after the 
succeeding October, without having first 
obtained @ licence, &c. The new licence, 


therefore, required by the first section, 
must be understood to be that particular 
document pointed out by this statute, and 
not merely a reissue or renewal of one 
existing at the time. 

But a construction restrained to the 
strictest meaning of the words would not 
aid the defendant; because, by the plead- 
ings, it stands admitted that this steam- 
boat had before taken out a licence undez 
the laws of the United States. 

The argument, however, is, that the 
boat is no way compromitted by taking a 
previous licence; as there was no obliga. 
tion on her part to seek it, and no author- 
ity in law in the collector to grant one. 

The position is undoubtedly correct, 
that the defendant cannot be made lia- 
ble to the penalties of the statute be. 
cause of a step by him or the custom 
house, not exacted nor authorized by the 
existing laws. But I do not accede to 
the proposition of the defendant, that the 
act of 1838 must be interpreted in subor- 
dination to the laws then in force, in re- 
spect to the enrolment and licencing of 
vessels, so that no vessel can fall within 
its provision unless she was previously 
obliged tu be licenced or enrolled. 

And it is to be remarked in this con- 
nection, that there is manifestly a misap- 
prehension of the effect and object of our 
registry and licence laws. Those laws, 
up to this period, had never been imper- 
ative or mandatory in this respect. 

They imposed penalties and disabilities 
on vessels not documented according to 
their provisions. Such vessels might, 
without those papers, be rendered in a 
degree useless in the general business of 
navigation and trade; but it was no con- 
dition to their employment, or to a right 
of property in them, that they should pos- 
sess any of those documents. Livingston 
v. Van Ingen, 17 Johns. R. 488. 

An examination of the legislation of 
congress on this subject shows, that the 
laws were not framed with a view to co- 
erce ship owners to register and licence 
their vessels, but rather to secure Ame- 
rican bottoms special advantages, when 
their nationality was evidenced by proper 
ship papers; with, perhaps, the further 
purpose of securing them a right of navi- 
gation within the states, independent of 
state legislation. 9 Wheat. 203, 5 Cow. 





Rep. 562. 
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The numerous acts passed from the 
first congress to this time, proffer privi- 
lege and inducements to sail and steam 
yessels taking the documents, and visit 
with disabilities and penalties those who 
fail to conform to the laws—without, how- 
ever, placing them under obligation to do 
so. Acts Sept. 1, 1789, ch. 11. Sept. 
29, 1789, ch. 22. December 31, 1792, 
ch. 146. February 18, 1793, ch. 153. 
March 3, 1803, ch. 331. June 27, 1794, 
ch. 5. Feb. 25, 1804, ch. 370. March 
27, 1804, ch. 405. March 3, 1813. March, 
1825, ch. 101. March 3, 1831, ch. 576; 
and April 4, 1840, ch. 6. 

Still, if the interpretation of these stat- 
utes should be that an obligation on own- 
ers to comply with them must be implied, 
this act of July 7, 1838, will be found the 
first which positively enjoins their taking 
out a licence, and enforces a direct and 
heavy penalty for omitting to comply. 

This distinction would be sufficient to 
show that congress did not intend to make 
the last act subordinate to, or merely con- 
current with the former ones. 

Independent of that consideration, the 
subject matter and the terms of the enact- 
ments plainly evince that Congress, in the 
act of 1838, meant to establish a new and 
independent system, entire and perfect in 
itself, both as to its objects and the par- 
ticulars upon which it was to operate. 

The reference to antecedent acts need 
not be understood as doing more than 
adopt the methods there prescribed, in 
making enrolments and taking out licen- 
ces. 

The first section directs “a new enrol- 
ment under the existing laws,” and “ to 
take out a new licence under such conditions 
as are now imposed by law.” 

The second section prohibits the use of 
steam vessels, without having first obtain- 
ed “a licence under the existing laws, 
and without having complied with the 
conditions imposed by this act.” 

All these directions are satisfied by 
pursuing, in obtaining the papers, the 
manner and form fixed by former acts. 
This is a familiar mode of legislation, 
and the obvious meaning of the language 
would seem to look to antecedent acts 
only for a description of ships, papers, 
and the method of procuring them; and 
it would be a forced construction to hold 
that congress intended, in that way, to 





limit this act to the kind of vessels which 
could obtain licences under previous 
laws. 

On this branch of the defence, I am ac- 
cordingly of opinion that the steam boat 
in question falls within the requirements 
of the act, irrespective of her right or lia- 
bility to enrolment or licence under for- 
mer laws. 

3. The last general topic touches the 
competency of congress to pass a law 
which would compel this boat to take out 
a licence. 

The positions urged by the defendant 
are, (1) that congress has no power to 
legislate over vessels owned exclusively 
within a state, and navigating only the 
waters within such state; and (2) that to 
enforce the act against this boat would be 
to regulate a ferry—a matter not within 
the constitutional authority of congress. 

1. The East river, as it is termed, is 
an arm of the sea connecting Long Island 
sound and the bay of New-York. It has 
no property of a river. Its waters are all 
supplied by the sea, its source and outlct 
being both in the ocean. 

To all purposes, this strait comes with- 
in the description of navigable waters of 
the United States. 3 Kent, 412. 

The admirality law embraces it, and it 
moreover comprises the transit to and 
from the navy yard, and a haven for the 
commercial and national marine of the 
United States. 

The jurisdiction of the general govern- 
ment embraces all tide waters navigable 
from the sea. 9 Wheat., 1,203. 3 Cow.,, 
747. '7 Peters, 324. 11 Peters, 125. 12 
Peters, 76. Jurisdiction over a place 
ordinarily includes, as an incident, juris- 
diction over persons and things therein. 
1 Kent, 430. 

Without, however, looking to the ad- 
miralty power of congress, or its author- 
ity resulting from the locality of these 
waters, I am satisfied, full power to legis- 
late over the subject in question is found 
in the authority to regulate commerce 
given by the constitution. Art. 1, § 8. 

The supreme court has considered 
most deliberately the force and extent of 
this grant of power, and as applicable to 
the point under consideration, it must be’ 
regarded as settled on the highest judicial 
authority, that the power to regulate com- 
merce includes, and is in fact, a power to 
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regulate navigation. Gibbons v. Ogden, 
9 Wheat., 1, 203. 1 Kent. Com. 436. 

It comprehends navigation within the 
states as well as abroad, and is plenary 
and absolute within its sikuowiodaed h- 
mits. Ibid 3 Cowen, 747. 1 Wend. 
560. 3 Peters, R. 245, Nelson v. Black- 
bird Creek Co. 

The case of Gibbons v. Ogden fortifies 
that exposition of the constitutional provi- 
sion, by illustrations and exceptions meet- 
ing every case of practical importance 
which has since arisen; and demonstrates 
that the great doctrine of that power com- 
prehends navigation of every character 
effected by wind, steam, or other method 
of propulsion, and engaged in the trans- 

tation of merchandize or passengers. 
11 Peters, 102, City of New York v. 
Miles. 12 Wheat. 419, Brown v. State 
of Maryland. 1 Brock., 423. Chief 

ustice Marshall, in his circuit, discussed 
the subject at large, and held that the 
power of controlling navigation is inci- 
dental to the power to regulate com- 
merce; and that thereby the power over 
the vessel becomes co-extensive with that 
over her cargo, or objects of importation. 
Brig Wilson v. United States, 1 Brock. 431. 

It is not supposed that the power of 
congress to establish navigation laws can 
be called in question at this day. These 
laws, during the whole period of the gov- 
ernment, have been enforced as a cardi- 
nal part of national polity. Such laws, in 
their nature, have relation to the capacity 
and structure of vessels, as well as to the 
business or places in which they may be 
engaged. Navigation laws, under our 
8) *em, will accordingly embrace vessels 
running, in fact, wholly over state waters 
—because it may be the interest and op- 
tion of owners to kvep vessels of all classes 
employed where they reside, although of 
dimeusions and equipment fitting them for 
sea veyages; aud it is not to be assumed 
that a vessel falls under or stands exempt 
from the operation of navigation laws, 
because of the particular business she 
pursues, or the places of her employment. 

It is urged that congress can exercise 
no regulation over navigation, except 
when it is immediately connected with, 
and incidental to commerce with foreign 
nations or among the several states; and 
that, consequently, no other vessels are 
subject to the authority of congress in 





this behalf, than such as are shown to be 
employed in such commerce. 

ii his position is sustained by no author. 
ity. The power of congress is not limited 
to controlling exports and imports—to the 
cargoes of vessels; but it equally extends 
to and governs intercourse itself. Com. 
merce, in the sense of the constitution, jg 
not trade only; and navigation, as the 
instrument and incident of commerce, jg 
so in relation to intercourse as well as 
trade. 

The power to enact navigation laws 
imports a power to give those laws their 
essential vitality and effect. 

A primary ingredient in the system is, 
that it acts directly upon vessels, fixing 
the mode of their construction—their mu- 
niments of ownership and national char- 
acter—the quality and number of officers 
and crew to be supplied for their naviga- 
tion—and such other equipments as may 
be appropriate to the service in which 
they are engaged; and, perhaps, in addi- 
tion, subjecting them to inspection and 
condemnation when not sea-worthy or 
safely equipped. 

Such laws necessarily control and reg- 
ulate the vessel, irrespective of her em- 
ployment. She becomes subject to the 
regulation before being put in motion, or 
receiving a crew or cargo; because the 
power to regulate navigation or inter- 
course, may be exercised in limiting it or 
inhibiting it entirely. Restrictions and 
interdictions, partial or total, are regula- 
tlons of intercourse equally with rules 
which allow and govern it in its prosecu- 
tion. 2 Story, Const., § 1057, 1058, 
1060, 1062. 

I am accordingly of opinion that the 
act of 1838 is valid, and operative in re- 
spect to vessels therein designated, without 
regard to their employment as coasting or 
sea-going vessels, or in carrying on trade 
or traffic with foreign nations or among 
the several States. 

Does then her actual occupation as & 
Jerry boat exempt this vessel from the 
operation of the act? 

No one will contend that congress has 
power to regulate ferries. This is matter 
of municipal provision, and rests exclu- 
sively with the states. 9 Wheat.1. 11 
Peters, 102.)—To regulate a ferry im- 
ports a power over territory and persons, 
to grant a franchise, to impose contribu- 
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tions and lay restrictions. 

Congress exercises no such powers di- 
rectly within the states. 

Yet, in the exercise of constitutional 

owers, congress may, by its laws, inci- 
dentally or indirectly interfere with and 
effect a ferry-grant equally with other 
subjects of state legislation. 9 Wheat. 1. 
12 Wheat. 419. 11 Peters, 102. The 

ant of a ferry between New-York and 
Albany or intermediate places, with ex- 
clusive right to run particular boats on it, 
or carry all description of merchandize or 
persons, would be countervailed and ab- 
rogated by a licence or importation under 
the revenue laws of the United States. 
9 Wheat. 1. 12 Wheat. 419. 11 Peters 
102. 3Cowen 747. So would any ferry- 
grant, I apprehend, by enactments in re- 
spect to the establishments of ports, the 
transportation of the mail, &c., &c.; the 
rule being that legislation by congress 
over subjects within its constitutional 
power is necessarily absolute and exclu- 
sive, superceding and controlling all state 
regulations directly or incidentally in con- 
flict with it. 

If then this statute acts upon the busi- 
ness of ferrying, it is indirectly, and be- 
cause proprietors of ferries seek to employ 
on them boats subject to the regulation of 
the general government. 

Congress neither assumes to regulate 
ferries or prescribe regulations peculiar 
to ferries. A law governing the structure 
and outfit of steam vessels, has no neces- 
sary application to ferries, and effects 
them only when such boats are put in 
their service. 

Boats used upon a ferry constitute no 
part of the ferry franchise. A grant of a 
ferry by the state to be served by steam- 
boats alone, would not connect the boats 
with the grant, so as to impart the privi- 
leges of a franchise in respect to them. 

I am accordingly of opinion that the 
exception to the constitutionality of the act, 
on the ground that it applies to vessels em- 
ployed on ferries, cannot be maintained. 

There can be no good reason for sup- 
posing that congress intended to have 
steamboats employed on ferries excused 
from a compliance with this law. The 
act proposes, by means of careful inspec- 
tion of the hulls and machinery of steam- 
boats, to preserve the lives of passengers 
transported in them. 


Where are the dangers from disasters 
to steam boats so extensive and fearful, 
as on the great thoroughfares where thou- 
sands of persons are constantly within the 
perils of that mode of navigation ? 

It is not to be inferred that these pre- 
cautionary provisions were established to 
protect the comparative few, at that day, 
navigating the ocean or great lakes in 
steam vessels; and that congress was 
unmindful of the imminent and calamitous 
perils to which vast multitudes are hourly 
exposed on board steam boats making. 
their passages between our populous 
towns, and from one edge to the other 
of rivers and harbors. 

Neither is it to be implied that ferry 
boats are exempt from the act, because 
of the dimensions of the boats, or the 
short distances they run. 

Ferries often extend over many miles, 
and boats of great capacity and strength 
are employed upon them. 

This boat and many others employed 
on ferries across the harbor of New-York, 
are of strength and dimensions sufficient 
to carry large freights or perform voyages 
from or to distant ports. 

It is notorious that they are often em- 
ployed, even in winter, for the relief of 
ships going out or coming in from sea, 
on occasions where great strength in the 
boat and her machinery are indispensable. 
And it was manifestly this domestic ser- 
vice of steam boats, in harbors or on ri- 
vers, which was best known to congress 
when this law was enacted; and it is to 
be presumed they designed to aid, by 
force of this law, in rendering it more se- 
cure to life and property. 

On the whole case, I am of opinion, 
congress has the constitutional power to 
require steamboats to be licenced or in- 
spected, without regard to the business 
they follow or the places they run between 
—and that boats wholly engaged on fer- 
ries within a state, and owned in such 
state, are subject to the law. 

I accordingly pronounce against this 
vessel, and condemn her to pay the pen- 
alty of $500 demanded, with costs of suit. 





Lorp Taurtow was asked how he got 
through all his business as chancellor: 
his answer was, “just as a pickpocket 
gets through a horse-pond: he must get 





through.” 
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—_——— 


[FIRST CIRCUIT.] 


Before the Hon. J. W. EDMONDS, Circuit Judge. 


In the matter of Grorce Kirk, a fugitive 
slave. 


A fugitive slave can be retaken and returned to 
service, only on the demand of his owner, or 
his agent or attorney. ‘ 

The power of legislating on the subject of fugitives 
from service is exclusive in the government of 
the U. S., and it is not competent for state au- 
thorities to add to, or interfere with the subject. 

The statute of the state of New-York, 1 Rev. Stat. 
659, § 15, which allows the master or command- 
er of a vessel, in case a slave shall have concealed 
himself on board his vessel and thus escaped to 
this state, to recapture such fugitive, and take 
him before the mayor or recorder, for the pur- 
pose of obtaining a warrant for his removal from 
the state, is repugnant to the constitution of the 
U. S., and therefore void. 


On the 22d October, 1846, on a petition 
resented by Lewis Napoleon, setting 
orth that a colored boy, whose name was 

unknown, was closely confined on board 
the brig Mobile, lying at the foot of Maid- 
en Lane, and bound in chains, the circuit 
judge allowed a writ of habeas corpus, 
returnable forthwith in the oyer and ter- 
miner then sitting—which was duly serv- 
ed, and the boy brought before the court, 
when the following return was made to 
the writ : 

I, Theodore Buckley, master of the 
brig Mobile, do return to the annexed 
writ of habeas corpus, that a colored man 
calling himself George, the person now 
present, at the time of the service of said 
writ was under my restraint, and that I 
claim to hold him under my restraint, as 
a fugitive from service in the state of 
Georgia, under and by virtue of the laws 
of which state he is held to labor and ser- 
vice as the slave of Charles Chapman, of 
Bryan county, in said state of Georgia. 

And I do further return, that said 
George covertly and privately, against my 
knowledge and consent, with a view to effect 
his escape from the service to which he was 
lawfully held, under and by virtue of the 
laws of the state of Georgia, secreted and 
concealed himself on board the brig Mobile, 
of which Iam master, while lying at the 
port of Savannah, in the said state of 





Georgia; that said vessel sailed from said 
port on the thirteenth of October instant for 
the port of New York, without any knowl. 
edge on my part of the concealment on board 
said vessel of said George; that while on 
the high seas on her said passage, in lati. 
tude 34 deg. 10 m. N., longitude 75 deg. W., 
the said vessel being at the time without 
the jurisdiction of the state of Georgia, to 
wit, on the fifteenth day of October, one 
thousand eight hundred and forty-six, the 
said George was discovered concealed in 
the fore steerage of said vessel, covered 
with a sail; and, on being questioned, ad- 
mitted that he was the slave of the afore- 
named Charles Chapman, and that he had 
secreted himself on board of said vessel 
with a view to effect his escape from the 
service to which he was lawfully held, 
under and by virtue of the laws of said 
state of Georgia, as the slave of the said 
Charles Chapman. 

I do further return, that the state of 
Georgia is an independent and sovereign 
state, having full power and authority to 
govern and regulate all matters of internal 
social polity of said state, not by the terms 
or spirit of the federal compact surrender- 
ed to the government of the United States; 
that, for more than one hundred and fifty 
years past, the said state of Georgia, as a 
colony of Great Britain, and in connection 
with her sister colonies, by her declara- 
tion of independence as a sovereign state, 
has continually and without interruption 
held and possessed a certain internal do- 
mestic institution called slavery ; that the 
existence of such institution has heen from 
time to time, by competent authority, re- 
cognized as a right reserved and secured 
to said state, and within the spirit, mean- 
ing and guaranties of the said federal 
compact; that the said institution was 
authorized and provided for by the laws 
of Great Britain, whereof the first settlers 
and the colonists of said Georgia were 
and always continued to be loyal subjects, 
until the year one thousand seven hundred 
and seventy-six, when the said colonists, 
by an overt act, declared themselves to 
be, in common with the inhabitants of 
divers other colonies and provinces, free 
and independent of the said government 
of Great Britain; that the said colonists 
did not, in consequence of said declara- 
tion of independence, in fact or in design, 
remit or relinquish their right to regulate 
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and govern their own internal affairs and 
social polity; but, on the contrary, did 
thereby design and intend more fully and 
freely to assert and maintain said rights. 

That in and by the said institution so 
held, possessed and enjoyed by the said 
state by long usage and of right, and un- 
der the paramount law of the land—that 
is to say, under the constitution and laws 
of the United States—certain persons, of 
whom the said George is one, have been 
and are held to labor and service within 
the said state of Georgia, and are held 
and owned as property, and protected and 

arded by the laws of said state, and the 
Resiiioens and well-being of said persons 
are secured by said laws. 

That, nevertheless, for many years last 
past, divers malicious and evil disposed 
sapery: residents of other states, regard- 
ess of the laws of the land, and treating 
with contempt the constitutional and right- 
ful exponents of said laws, have assailed 
said institution, and have sought by fraud, 
violence, and other devices known to the 
wicked, wrongfully and seditiously to 
cause insurrections among those persons, 
and thereby to cause the citizens of said 
state of Georgia to be exposed to robbery, 
assassination and general anarchy; and 
although these evil designs and attempts 
nave hitherto been hindered and checked 
by the firmness and loyalty of the national 
government of the United States, yet the 
said evil disposed persons have organized, 
and in many instances have executed, a 
system of robbery; and, in disregard of 
the word of God denouncing such doings, 
have feloniously abducted and carried 
away, and encouraged the escape of di- 
vers such persons from the possession of 
their lawful owners. That the said state 
of Georgia, in discharge of its political 
duty as a government of and for the peo- 
ple of said state, has, under the constitu- 
tion of the United States, from time to 
time passed and enacted various laws to 
the end that the people of said state should 
be protected against the wicked acts and 
designs of such evil disposed persons, and 
that the property of the good nr a of 
said state should be protected and pre- 
served to the said citizens under the law 
of the land, and in and by which said laws 
it is, among other things, enacted as fol- 
lows : 

§ 24. “It shall and may be lawful for 





every person to take, apprehend and se- 
cure any runaway or fugitive slave; and 
they are hereby directed and required, 
within forty-eight hours after such taking, 
apprehending and securing, (otherwise 
such person to be construed and taken as 
a harborer of such runaway or fugitive 
slave,) to send such slave, if convenient, 
to the master or other person having the 
care and government of such slave, if the 
person taking up or securing such slave 
knows, or can without difficulty be in- 
formed, to whom such slave belongs.” 

§ 34. “1f any person shall conceal, har- 
bor, hide, or cause to be concealed, har- 
bored or hidden, any slave or slaves to 
the injury of the owner or owners thereof, 
such persons so offending shall, on con- 
viction, be sentenced to be imprisoned in 
the penitentiary, at hard labor, for any 
period of time not exceeding two years. 
Provided, nevertheless, that on the trial 
for this offence, the person charged with 
it shall be acquitted if he or she hed an 
apparent well founded claim to the slave 
or slaves so harbored and concealed; 
and on every conviction for concealing or 
harboring a slave or slaves, the owner or 
owners of such slave or slaves may recov- 
er damages by civil suit for the loss of the 
labor and services of such slave or slaves, 
notwithstanding the said conviction.” 

§ 35. “If any person shall remove and 
carry or cause to be removed and carried 
away out of this state any slave or slaves, 
or out of the county where such slave or 
slaves may be, without the consent of the 
owner or owners of said slave or slaves, 
any person so offending shall, on convic- 
tion, be sentenced to undergo an impris- 
onment in the penitentiary, at hard labor, 
for any period of time not exceeding sev- 
en years.” ' 

I do further return, that Charles Chap- 
man, of Bryan county, state of Georgia, is 
interested in the detention of said George. 

Tueopore Buckwey. 


Sworn in open court, this 23d day of 
October, 1846. 

Henry Vannervoort, Clerk of Oyer 
and Terminer. 


J. Bowditch Blunt, of Counsel, 
To this return, Mr. John Jay, for the 


petitioner, interposed a general demurrer, 
and Mr. Blunt joined. 











458 NEW-YORK LEGAL OBSERVER. 





Supreme Court, N. Y.—In the matter of George Kirk, a fugitive slave. 


es 





John Jay and J. White, for the de- 
murrer, made the following points. 


I. The common law of all non-slave- 
holding states is, that foreign slaves are 
no longer such after their removal into a 
-non-slave-holding state. Somerset’s case, 
20, How. St. Fr.79. Story’s Com. Laws, 

. 92, and cases. Forbes v. Cochran, 2 

. and Cr. 448. 

II. The question, therefore, first pre- 
sented is, how far is the operation of this 
common law abridged by the constitution 
and laws of the United States ? 

The constitution provides, “no person 
held to service or labor in one state un- 
der the laws thereof, escaping into anoth- 
er, shall, in consequence of any law or 
regulation therein, be discharged from 
such service or labor, but shall be deliver- 
ed up ON THE CLAIM OF THE PARTY to 
whom such service or labor may be due. 
Art. 4, sec. 2, sub. 3. 

The law of congress authorizes the 
owner, his agent or attorney, to seize the 
fugitive, take him before judge or magis- 
trate, and upon proof, oral or by affidavit, 
of the service due, it shall be the duty of 
the judge &c. to grant a warrant to the 
party or agent to remove. Story’s Laws 

.S., vol. 1, p. 285, 12 Feb. 93. 

III. The judge must be satisfied from 
the “ proof” of three things: * 

Ist. That by the laws of Georgia the 
negro is held to service or labor ; 

2d. That the person to whom the ser- 
vice or labor is due, desires to reclaim 
the fugitive ; 

3d. That the negro is a fugitive. 

IV. Neither of these three things are 
shown, because, 

1st. The allegation is, (in the return,) 
that by the laws of Georgia the negro is 
held to labor as a slave. 

Foreign laws cannot be proven in this 
way. 

2d. There is no allegation that the ne- 
gro is a slave—no terms of servitude set 
forth. 

3d. The claim made is in derogation of 
the natural right of the negro, and must 
be clearly proven. 

4th. It does not appear that the negro 
left without the consent of the owner. 

5th. He is not claimed by Chapman, or 
by his agent or attorney. 

V. Concede, therefore, that the negro 





was the property of Chapman; the de. 
fendant has no right, in fact, to the cus. 
tody, because, 

1st. He shows no authority to act for 
Chapman. 

2d. He claims no interest in the negro, 

The right to the service is a personal 
right, given by positive municipal law; 
and the court and a stranger cannot exer. 
cise or claim it, because excluded both 
by the constitution and the law of 1793, 

VI. Neither has the defendant the right 
to the custody by the federal law or court 
—by the law of this state or of Georgia, 

Ist. He cannot claim under the first, 
because he is neither owner, agent or 
attorney. 

2d. Nor under the second, because our 
law does not recognize the institution of 
slavery, except under the compulsion of 
federal legislation and the federal consti- 
tution. Beyond their actual and positive 
requirements, it knows no slave and no 
slavery. 

3d. The third gives no right here, be- 
cause the laws of Georgia were designed 
to operate upon the citizens of Georgia 
within the jurisdiction of Georgia. Be- 
yond the limits of the state they have no 
binding obligation. 

4th. Our courts administer foreign laws 
ex comitate—but such law has no force 
here ex proprio vegou, nor will it be ad- 
ministered if violative of justice, natural 
right, morality, or settled policy ; as the 
law of Georgia is violative of each and 
all, it will not be administered. 

VII. The negro when discovered was 
without the jurisdiction of Georgia, and 
every other state of the union. The re- 
spondent could not, therefore, have ar- 
rested him by virtue of the law of Geor- 
gia. He was beyond its operation. Nor 
by any law of the federal government, for 
there 1s none. The defendant was guilty, 
therefore, of a trespass, and his claim to 
the custody of the negro is founded in éort. 

VIII. If the defendant is the agent of 
Chapman, he must be the general agent, 
as no special agency for the purpose of 
this reclamation is shown. 

If this be so, then, as he voluntarily 
brought the negro to this port, it was the 
act of the principal, and the negro was 
ipso facto free. Commonwealth v. Aver, 
18 Pick., 143. 

But no agency is shown, and none will 
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be presumed, as the law of this state has 
no intendments against human liberty. 


Mr. Blunt, in reply, insisted, 

1. That the respondent is, under the 
laws of Georgia, the agent of the master 
of the slave; and under the constitution 
of the U. S. and the laws of congress, has 
aright to retake him and return him to 
Georgia. 

2. That under the state statute, 1 Rev. 
Stat. 659, § 15, the respondent has a right 
to the custody of the boy, in order to take 
him before the mayor or recorder, to the 
end that he may obtain a certificate to 
warrant his returning him to the state of 
Georgia. 


On the 27th October, Judge Edmonds 
delivered the opinion of a majority of the 
court. 

By the U. S. constitution, art 4, § 2, a 
fugitive from service can be claimed only 
by the party to whom the service is due. 

By the act of 1793, 1 Story laws of U. 
S., 285, in case of the escape of a person 
held to labor, the person to whom such 
service may be due, his agent or attorney, 
is empowered to seize or arrest such fugi- 
tive and take him before a proper officer, 
to the end that a warrant may be obtained 
for removing him to the state from which 
he had fled. 

As I read and understand this statute, 
it clearly contemplates that the right to 
reclaim a fugitive slave shall not be exer- 
cised except by due process of law, and 
never vi et armis. Such, at least, was the 
contemporaneous interpretation by con- 
gress of this provision in the constitution, 
and would forbid to the owuer—and if to 
him, then surely to his agent or attorney 
—the right by strong hand, by fastened 
hatches, blows and hand-cuffs, to enforce 
areclamation. And such a construction 
seemed to me most consonant with the 
principle of our institutions, which forbids 
that any one shall be deprived of life, lib- 
erty or property, except by due course 
of law. 

The supreme court of the United States, 
however, seem, in the case of Prigg v. 
Com. of Penn., 16 Peters 539, to have in- 
timated a different opinion, though as that 
point was not necessarily before them, 
and as the question submitted to them by 


of Pennsylvania, and the power of its le- 
gislature to pass any law upon the subject, 
it may well be doubted whether their re- 
marks were not obiter dicta. But if they 
are otherwise—if pertinent and decisive, 
they are still carefully guarded with the 
qualification, that the party may “ claim 
and re-take his wife, child or servant, 
wherever he happens to find them, so it 
be not in a riotous manner or attended 
with a breach of the peace;” “and the 
owner may seize and re-capture his slave 
whenever he can do it without any breach 
of the peace or any illegal violence.” 

The general language of the return in 
this case, and the right assumed under it, 
might justify the resort to illegal violence 
in seizing and retaking the slave. The 
right to retake him or to hold him in du- 
rance, is in the return founded on the 
asserted fact that he is “a fugitive from 
service in the state of Georgia, under and 
by virtue of the laws of which state he is 
held to labor and service as the slave of 
Charles Chapman, of Bryan county, in 
said state,” and the fact that he had con- 
cealed himself on board the vessel for the 
purpose of escaping from such servitude. 
If this fact alone, without any qualifica- 
tion, without any averment that the re- 
straint was without illegal violence, would 
justify this restraint then they would of 
necessity justify restraint in a riotous 
manner or by a breach of the peace. 

That could not be defended in the 
owner, and of course not in his agent or 
attorney. 

If it were otherwise, the master of the 
vessel, in this case, would be justified in 
holding the slave, at the point of the bay- 
onet, with closed hatches and with chains. 

But it is unnecessary to dwell upon this 
consideration, for the master of the,vessel 
cannot justly be regarded as the agent or 
attorney of the owner. It is not pretend- 
ed that he has any express authority from 
the owner. The facts of the return pre- 
clude the idea. It is contended that the 
authority is implied from the laws of 
Georgia. 

To this claim there are several very 
conclusive answers. 

1. The laws of Georgia do not operate 
beyond her territory. From the first mo- 
ment that the respondent discovered the 
boy on board his vessel and began the 





consent was the constitutionality of a law 


exercise of his control over him, until the 
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present time, he has been without the ju- 
risdiction of Georgia, beyond her territory. 
and beyond the operation of her !aws.— 
And to allow this claim would be in effect 
to call upon the magistrates of this state, 
within our territory, to execute the laws 
of Georgia, not to enforce a right which 
had become perfect within her territory, 
but one that had had no beginning even 
till her boundaries had been passed. 1 am 
not aware that the obligation of one state 
to give full faith and credit to the public 
acts, records, and judicial proceedings of 
every other state, has ever been carried 
to that extent. How can it be, without 
subjecting the territory of every state to 
the jurisdiction of at least twenty-seven 
independent sovereignties ? 

2. The laws of Georgia do not of them- 
selves contemplate any such agency. It 
is true that by those laws any person may 
apprehend a fugitive slave and return him 
to his master. But this confers no special 
authority upon the respondent to the ex- 
clusion of every body else. ‘“ Every per- 
son” may do it, and how can it be said 
that this makes him more than any other 
person the owner’s agent? “ Every per- 
son may just as well be such agent as the 
respondent. 

But that statute in its very terms is in- 
tended to operate within the territory of 
Georgia, and not beyond it. Or why the 
provision that within forty-eight hours 
after the apprehension, the slave shall be 
sent back to his master? If the manu- 
captor in Maine should detain him forty- 
eight months or forty-eight years, could 
the jurisdiction of Georgia reach him with 
its penal inflictions? Why the provision 
that he who harbors the slave shall be 
confined in the penitentiary? Could a 
citizen of New-York be condemned to 
the penitentiary of Georgia for harboring 
the slave in New-York ? 

It is evident that the statute was calcu- 
lated only to operate within the territory 
of Georgia, and the sovereign authority 
of that state would doubtless be not a lit- 
tle surprised to learn that so wide a range 
of authority was claimed for its enact- 
ments. 

Numerous dificulties would spring from 
the establishment of the principle contend- 
ed for. Though in this case there is no 
reason to apprehend that ought would be 
done that conscience and the law would 





not sanction, yet it is worth while to con- 
sider the effect of the decision in case it 
should be drawn into a precedent. 

How long may the master of a vessel, 
under such circumstances, detain the slave 
within our borders? Days, months, or 
years? What security is to be afforded 
that the slave will be returned to the per- 
son entitled to his service, and not be sold 
elsewhere into bondage ? What is there 
to prevent our own free citizens from 
being carried away into slavery? Our 
protection would be very imperfect, if 
the law should be so established. 

As then the respondent cannot with 
propriety be regarded as the agent of the 
owner, and as such owner does not pre- 
sent a claim to the services of this boy, 
either by himself or by his agent or attor- 
ney, the prisoner cannot be held, under 
the constitution or laws of the United 
States, as a fugitive from service, and 
must be discharged, unless he can be held 
under the laws of our own state. 

Our Rev. Stat., 1 R. S. 659, § 15, con- 
tain a provision that whenever a person 
of color, owing service in another state, 
shall secrete himself on board a vessel and 
be brought into this state in such a vessel, 
the captain may seize him and take him 
before the mayor, &c., who may inquire 
into the circumstances and give a certifi- 
cate, which shall be a sufficient warrant 
to the captain to carry or send such per- 
son of color to the port or place from 
which he was brought. And on the ar- 
gument, it was suggested that, non constat, 
the respondent held him in custody for 
the purpose of taking him before an offi- 
cer under such statute. 

It has been well questioned on the ar- 
gument, whether our legislature had any 
authority to enact such a statute. 

In Prigg’s case, 16 Pet. 617, Story J. 
says, the legislation of congress, if constitu- 
tional, must supersede all state-legislation 
upon the same subject, and by necessary 
implication prohibit it. For if congress 
have a constitutional power to regulate a 
particular subject, and they do actually 
regulate it in a given manner, and in a 
certain form, it cannot be that the states 
have a right to interfere. 

In Houston v. Moore, 5 Wheat., 1, it is 
expressly held, that where congress have 
exercised a power over a subject given 
them by the constitution, it is not compe- 
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tent for state legislation to add to the 
rovisions of congress. 

In Prigg’s case, 16 Pet., the court held 
that the power of legislation on the subject 
js exclusive in the national government, 
and cite with approbation the language 
of Chief Justice Marshall in Sturgiss v. 
Crowninshield, 4 Wheat. “ Wherever 
the terms in which a power is granted to 
congress, or the nature of the power re- 
quire that it should be exclusively exer- 
cised by congress, the subject is as com- 

letely taken from the state legislatures 
as if they had been forbidden to act.” 

And after discussing the evils that might 
arise from state interference, conclude, 
surely such a state of things never could 
have been intended under such a solemn 
guarantee of right and duty. 

The nature and objects of the provision 
imperiously require, that to make it effect- 
ual it should be exclusive of state authority. 

But still the police power is left to the 
states, so that the rights of the owners be 
in no just sense interfered with. 

And whether the provisions of our Re- 
vised Statutes are constitutional or not, 
depends upon this question—whether it 
was intended, and would necessarily ope- 
rate, merely to advance and enforce the 
rights of the owner, or to secure the state 
from the depredation and evil example of 
the fugitive? If the former, the statute 
cannot be sustained. Yet in this case it 
is invoked solely for the benefit of the 
owner, and the statute provides not that 
the fugitive shall be removed frum our 
territory—which would be all that would 
be necessary if our own welfare alone was 
consulted—but that he shall be delivered 
up to the master of the vessel, to the end 
that he may be carried back to the port 
from which he was brought. 

The constitutionality of this provision 
of our Revised Statutes may, therefore, 
well be questioned. 

But it is not necessary to decide that 
point. It is enough that it is no where 
in the return alleged that the respondent 
claims, or did claim, to hold the slave for 
any such purpose. The claim, as has 
already been stated, is founded solely on 
the fact that George is a slave; and that 
fact is set forth in the return in such gen- 
eral terms, that at one moment it is urged 
as sufficient to justify a claim to hold him 
as the agent of the owner, and at another 


as the captain of the vessel; at one instant 
as justified by a well defined provision of 
our national constitution, and at another 
by a doubtful local statute. 

The fact set out in the return does in- 
deed support the one claim as well as the 
other. But that circumstance of itself 
shows that the averment is too defective 
to be available under either aspect. Be- 
sides, the fact would justify a still broader 
claim, that, namely, of any person who 
should please, within our territory, to 
arrest him as a fugitive from service. 

If the respondent was in fact holdin 
the boy in pursuance of this statute, om | 
for the purpose of taking him before the 
mayor, that his liability in servitude might 
be adjudicated upon, he ought so to have 
averred on his return, and this, not merely 
as matter of form, but as matter of sub- 
stance, that the prisoner might have taken 
issue upon it. 

To seize him and take him before the 
mayor, &c., would require a very brief 
period of time; yet, consistently with the 
truth of the return, he may have been 
detained for days after his seizure and 
after his arrival in this port. If, on an 
issue joined, such should appear to be the 
fact, any court or jury might—nay, would 
be bound in common fairness to declare, 
that he had not been held for any such 
purpose. 

In a case involving personal liberty, 
where the fact is left in such obscurity 
that it can be helped out only by intend- 
ments, the well established rule of law 
requires that intendment shall be in favor 
of the prisoner. 

We have not in the return any thing to 
warrant the idea that the respondent was 
holding the slave for the purpose of taking 
him before the mayor, under the state 
statute, except the facts that he was a 
slave, that he had concealed himself on 
board the vessel and was there held in 
durance. 

And those facts would just as well war- 
rant the idea that he held him as the agent 
of the owner, under the laws of the United 
States, or held him for the purpose of sell- 
ing him into bondage elsewhere. 

This claim, resting as it does on a 
doubtful statute, and unsupported by the 
facts, must also fall tv the ground. And 
the respondent is left before us to be re- 





garded as one having no authority in the 
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matter, but as preferring a claim to the 
custody of this boy, simply because he 
has admitted himself to have been a slave. 

To allow the claim in this case, would 
justify his being surrendered to any other 
stranger who might demand him, in order 
to transport him into closer and more en- 
during bondage, or to conceal him beyond 
the reach of his lawful master. 


The court then instructed the clerk to 
enter an order on the minutes, directing 
the slave to be discharged. 


On the same day, Mr. Jay presented a 
petition to the circuit judge, setting forth 
that after the discharge of the slave by the 
oyer and terminer, he had been seized by 
the authority of the master of the vessel 
and taken before the mayor, for the pur- 
pore of obtaining the certificate under the 

ev. Stat. to warrant his reconveying him 
to Savannah—and praying the allowance 
of a writ of habeas corpus, directed to the 
mayor, who held him in custody, for the 
purpose of inquiring into the propriety 
of granting a certificate. 

To this second writ the following return 
was made. 


To the Honorable Joun W. Epmonps, 
Circuit Judge for the first judicial cir- 
cuit of the state of New-York : 

The return of Andrew H. Mickle, may- 
or of the city of New-York, to the writ of 
habeas corpus directed to him, and allow- 
ed by the circuit judge above-named, on 
the twenty-seventh day uf October, A. D. 
1846, to inquire into the cause of the de- 
tention of a colored boy named George 
Kirk—shows : 

That on the same twenty-seventh day 
of October, A. D. 1846, the application in 
writing, whereof a true copy is hereunto 
annexed, was made to the said Andrew 
H. Mickle as mayor of the said city of 
New-York, by Theodore Buckley, in said 
application mentioned, setting forth that 
he, the said Buckley, was master of the 
brig “ Mobile,” an American vessel, be- 
longing to the port of New-York. That 
on the thirteenth day of October instant 
the said vessel sailed from the port of 
Savannah, in Georgia, bound for the port 
of New-York. That on the fifteenth day 
of October instant, in latitude 34 deg. 
10 m, N., and longitude 75 deg,, W., the 





said Buckley discovered a colored man 
secreted in the fore-steerage of said brig 
covered with a sail. That upon exami- 
nation of said negro, he admitted that he 
was the slave of Charles Chapman, of 
Bryan county in the state of Georgia, and 
that he had secreted himself on board of 
said brig while lying at the port of Sayan. 
nah, in said state of Georgia, with a view 
to escape from the service to which he 
was lawfully held under the laws of said 
state. 

The said application farther set forth, 
that the said Buckley arrived at the wharf 
in the port of New-York, with said color- 
ed man on board, on the 22d day of Octo- 
ber instant, and that said colored man wag 
taken on that day from the custody of said 
Buckley by a writ of habeas corpus, and 
at the time of presenting such application 
was in the city prison. 

The said application farther set forth, 
that said colored man did secrete himself 
on board of said brig Mobile, while lying 
at the port of Savannah aforesaid, with- 
out the knowledge or consent of the said 
Buckley, the master and commander of 
such brig, and that by so doing he sub- 
jected the said Buckley to the penalties 
of fine and imprisonment under the laws 
of Georgia; wherefvre the said Buckley 
prayed that a certificate might be furnish- 
ed to the said Buckley, to carry or send 
such colored person to the port of Savan- 
nah aforesaid. 

That the said Buckley duly verified, by 
his oath before the said mayor, the said 
application. 

That in the afternoon of the same twen- 
ty-seventh day of October, A. D, 1846, the 
said colored boy, named George Kirk, 
was brought before the said mayor, at his 
office in the city hall of the city of New- 
York, by the said Buckley and persons 
by him authorized to aid and assist him 
as his agents in that behalf. That there 
appeared before the said mayor, at the 
said time and place, Nathaniel B. Blunt, 
esquire, counsel for the said Buckley, and 
John Jay, esquire, counsel for the said 
colored boy. That thereupon the said 
mayor, at the request of the said Buck- 
ley, and in discharge of the duty imposed 
upon him in that behalf by the laws of the 
state of New-York, was about to proceed, 
in conformity with the law, to inquire into 
the circumstances stated in the application 
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aforesaid, for the purpose of determining 
judicially under the law whether the cer- 
tificate applied for should be given as 
authorized by the law, when it was agreed 
by and between the parties to the said pro- 
ceeding and their counsel, that the inquiry 
should be postponed until the hour of six 
o’clock in the afternoon of the same twen- 
ty-seventh day of October, A. D. 1846, 
and that until such hour the said colored 
boy should remain in the charge and un- 
der the control of the said mayor and be 
detained by him. That this latter ar- 
rangement was assented to by the parties 
and their counsel. 

That the said mayor thereupon took the 
charge and control of the person of the 
said colored boy, and before the hour ap- 
pointed for the inquiry aforesaid, there 
was served upon the said mayor the writ 
of habeas corpus hereunto annexed, and 
to which this is a return. 

And the said Andrew H. Mickle insists, 
that by reason of the facts hereinbefore 
stated, it is his duty, under the law, to 
make the inquiry aforesaid, in the exercise 
of an authority judicial in its nature ; and 
that, for the purpose of such inquiry and 
until the termination thereof, he is entitled 
to have the said colored boy before him 
and subject to his orders, and that the 
said boy is now in the charge and under 
the control of said mayor. 

But whether, on the foregoing facts, the 
said colored boy is subject to any order 
of the circuit judge, by whom the said 
annexed writ of habeas corpus was issued, 
the said mayor submits to the decision of 
said judge. 

In witness whereof the said mayor hath 
hereunto subscribed his name, this twenty- 
eighth day of October, A. D. 1846. 

A. H. Micke, Mayor. 


State of New-York, city and county of 
New-York, ss. 

Theodore Buckley being duly swora 
deposeth and saith, that he is the master 
of the brig Mobile, an American vessel, 
belonging to the port of New-York. That 
on the thirteenth day of October instant 
the said vessel sailed from the port of 
Savannah, state of Georgia, bound for the 
port of New-York; that on the fifteenth 
of October instant, in latitude 34 deg. 
10 m., N., and longitude 75 deg., W., this 
deponent discovered a colored man secre- 





ted in the fore-steerage of said brig, cov- 
ered with a sail. That on examination 
of the said negro, he admitted that he was 
the slave of Charles Chapman, of Bryan 
county, state of Georgia, and that he had 
secreted himself on board of said brig, 
while lying at the port of Savannah, in 
said state of Georgia, with a view to es- 
cape from the service to which he was 
lawfully held under the laws of said state. 

And deponent further saith, that he 
arrived at the wharf in the port of New- 
York with said colored man on board, on 
the 22d day of October instant, and that 
said colored man was taken on that day 
from the custody of deponent by a writ 
of habeas corpus, and is now in the city 
prison. 

And deponent further says, that said 
colored man did secrete himself on board 
of the said brig Mobile, while lying at the 
port of Savannah, in the said state of 
Georgia, without the knowledge or con- 
sent of this deponent, the master and 
commander of said vessel; and that by 
so doing he subjected this deponent, un- 
der the laws of Georgia, to the penalty 
of fine and imprisonment ; whens de- 
ponent prays that a certificate may be 
furnished to this deponent to carry or 
send such colored person to the port from 
which he was brought. 

And further says not. 

(Signed,) Tueopore Bucktey. 

Sworn to before me, this 27th day of 
October, 1846. 

(Signed,) A. H. Mickie, Mayor. 

To this return a general demurrer was 
interposed, and a joinder in demurrer. 

The demurrer was argued before the 
circuit judge by Mr. Jay and Mr. White 
as counsel for the petitioner, and by Mr. 
McKeon, district attorney, or the same 
side, and by Mr. Blunt as counsel for the 
master, and Mr. J. T. Brady as counsel 
for the mayor. 

The points taken were, 

1. That the provision of the Rev. Stat. 
under which the proceedings before the 
mayor had been instituted, had been re- 
pealed by the act of 1840. 

2. That, if not repealed, the statute was 
void, as repugnant to the constitution of 
the U. S., which conferred the power of 
legislation on this subject exclusively up- 
on congress. 
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Epmonps Circuit Judge——When this 
boy was before me on a former occasion, no 
principle of law was involved, but mainly 
a question of fact, arising out of the return. 
On the present occasion it is quite other- 
wise. The question now presented, is 
the constitutionality aud consequently the 
validity of a statute of our state. 

It is not from any choice on my part, 
that I am called upon to consider this 
question. If my wishes had been con- 
sulted, the case would have remained with 
the mayor, until he had decided it; and 
even then, I should have been much bet- 
ter pleased, if the review of his decision, 
had been committed to some functionary 
whose other duties would have allowed 
him more leisure than I can command to 
examine it. But the party had a right to 
bring the matter at once before me; under 
our statute, I was bound to allow the writ 
of habeas corpus, even if I had been ful- 
ly convinced of the legality of the impri- 
sonment; and the return made to the writ, 
necessarily raising the question to which 
1 have alluded, it becomes my duty to con- 
sider and decide it—a duty from which I 
am not at liberty to shrink, and which I 
hope I may be able to discharge, without 
partaking of the excitement which has sur- 
rounded the question from the beginning. 

It is conceded onthe record that George 
is a slave, owing servive to a master in 
Georgia; that without the consent of his 
owner, and without the knowledge of the 
officers or owners of the vessel, he con- 
cealed himself on board the brig Mobile, 
in the port of Savannah, for the purpose 
of securing a passage to New-York; that 
his being on board was not discovered by 
the officers of the brig until they had been 
at sea two days on their return voyage, 
and had got without the territory of 
Georgia; that as soon as he was discover- 
vd, he was arrested and confined until his 
arrival in this port, and that on his arrival, 
the master of the vessel took him before 
the mayor, to the end that he might ob- 
tain from the mayor a certificate which 
should warrant him in returning the boy 
to the port of Savannah; that the owner 
of the slave does not demand him under 
the constitution and laws of the United 
States, but he is demanded by the claim- 
ant, simply by virtue of his station as 
master of the vessel, and by virtue of a 
provision of our statutes, 





Such are the facts of this case. The 
law applicable to it, is to be found in §15 
1 Rev. Stat. 659, which enacts that when- 
ever any person of color, owing labor or 
service in any other part of the United 
States, shall secrete himself on board of a 
vessel lying in any port or harbor of such 
state, and shall be brought into this state 
in such vessel, the captain or commander 
thereof may seize such person of color 
and take him before the Mayor or Recor- 
der of the city of New York. The officer 
before whom such person shall be brought, 
shall inquire into the circumstances, and 
if it appear, upon proper testimony, that 
such person of color owes service or labor 
in any other state, and that he did secrete 
himself on board of such vessel without 
the knowledge or consent of the captain 
or commander thereof, and that by so do- 
ing he subjected such captain to any 
penalty, such officer shall furnish a certi- 
ficate thereof to such captain or com- 
mander, which shall be a sufficient warrant 
to him to carry or send such person of 
color to the port or place from which he 
was so brought as aforesaid. 

It must constantly be borne in mind 
that the question before me does not 
grow out of, nor is it in any way connect- 
ed with an attempt on the part of the 
owner of the slave to enforce his rights 
under the constitution of the United States 
and the law of congress of 1793, but arises 
solely out of a state statute, which au- 
thorizes another person, in no respect 
connected with the owner of the slave, 
nor acting by his authority, to re-transport 
him from our territory to the place where 
he had been held in bondage, and where 
again he may be returned to bondage. 

In otber words, while the constitution 
of the United States gives to the party to 
whom the service or the labor may be 
due, the right to reclaim his servant, and 
the law of congress extends that-right to 
the agent or attorney of such party, it is 
claimed that the state legislature has a 
right to interpose and extend the right to 
a third person, not acting for or by au- 
thority of the owner, but merely because 
he was the commander of a vessel on 
which the slave may have concealed him- 
self, and because by such concealment, 
the commander may have become liable 
to a penalty. 

Such is the authority which the mayor 
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has been called upon to exercise, and 
which it is insisted has not been, and can- 
not be conferred upon him by the state 
legislature. 

Two objections are raised to this claim 
of authority. 

1. That the provision of the Revised 
Statutes authorizing the proceeding has 
been virtually repealed by an act of our 
legislature, passed in 1840. 

2. That if it has not been repealed, it 
is repugnat to the constitution of the 
United States, and therefore inoperative 
and void, 

The conclusion to which I heve arrived 
on this point renders an examination of 
the first unnecessary. 

The section of the Revised Statutes 
under consideration is part of Title VII. 
of chap. 20 of the First Part, which is en- 
titled, ‘Of the importation into this state 
of persons held in slavery, of their expor- 
tation, of their services, and prohibiting 
their sale ;” and is a revision of the act 
of 1817, entitled “ An act relative to slaves 
and servants.” 

The 30th section of the act of 1817, 
which contains the provision which has 
been incorporated into this 15th section 
of the Revised Statutes, is preceded by a 
recital that “ whereas persons of color 
owing service or labor in other states, 
sometimes secrete themselves on board of 
vessels while such vessels are lying in the 
ponte or harbors of other states, and there- 

y subject the commanders thereof to 
heavy fines and penalties.” And it is 
worthy of observation, that the act of 1817 
as well as this title of the Revised Stat- 
utes, aims at prohibiting the exportation 
as well as the importation of slaves, and 
that while the act of 1817 abolishes slav- 
ery after the 4th of July, 1827, the Revi- 
sed Statutes declare that every person 
born in this state shall be free, and every 
person brought into this state as a slave, 
except as authorized by this Title, shall 
be free. 

It may well be questioned whether, as 
this slave was brought into this state in a 
manner not authorized by the Revised 
Statutes, he did not thereby, under our law, 
become ipso facto, free, and whether this 
proceeding before the mayor is not, there- 

ore, in effect, a proceeding to carry a free 
citizen into bondage. But I do not con- 
sider that point, as it was not raised before 





me in the argument, was not, discussed, 
and is not necessary to the decision 6. the 
question before me. 
The broad question discussed, and which 
I am called upon to decldé, is, whether 
our state, legislature have authority to 
pass this law. 
The point has never, as far as I can 
learn, been decided, or even agitated i 
our state, and it is presented to me not 
only as a new one, but in the imposing form 
of requiring from me a decision that alaw 
of our state is repuguant to the constitu- 
tion of the United States, and therefore 
void. Fully aware of the diffidence with 
which courts should always entertain such 
questions, I approach this with all the cau- 
tiou becoming the gravity of the case, yet 
with a lively sense of what is due to per- 
sonal liberty and the fraternal relations 
existing among the members of the union. 
As I have already mentioned, the stat- 
ute under consideration was first enacted 
in 1817, and was subsequently re-enacted 
and went into effect as part of the revised 
statutes, in 1830. In 1834, the supreme 
court of this state, in Jack v. Martin, 12 
Wend. 311, held that the law of congress, 
in regard to fugitive slaves, was supreme 
and paramount from necessity—that so far 
as the states are concerned, the. power, 
when thus exercised, is exhausted, and 
though the states might have desired a, dif- 
ferent legislation on the subject, they can- 
not amend, qualify, or in any manner‘alter 
it—that though the act of the state might 
not be in direct repugnance to the legisla- 
tion of congress, it does not follow that it 
is not in legal effect ; that if they corres- 
ond in every respect, then the latter is 
idle and inoperative ; if they differ, ce | 
must, in the nature of things, oppose eac’ 
other so far as they do differ; that a fair 
interpretation of the terms in which the 
provision of the constitution is expressed, 
prohibits the states from legislating upon 
the question involving the owner’s right to 
this species of labor; and that while the 
law of congress, thus passed, exists, the 
power of the states is suspended, and, for 
the time, is as inoperative as if it had never 
existed. 
The case of Jack v. Martin, was carried 
to our court for the correction of errors 
and the judgment of.the supreme coury 
was affirmed. Thouzh the reasons given 
for the decision in the court of last resort, 
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as reported, in 14 Wend. 507, differ from 
those given in the court below, the. posi- 
tions of the supreme court, as I have ex- 
tracted them, were in no respect disturbed, 
but have ever since remained, and are now 
the law of the land, governing the courts 
and citizens of this state. 

In 1842 the supreme court of the 
United States in Prigg v. Pennsylvania, 
16 Peters 539, had the same question 
before them. It arose out of various 
statutes which that state as well as New- 
York and other northern states had from 
time to time been enacting on the subject 
of slavery, and which contained among 
other things, provisions very like ours in 
regard to slaves who had absconded from 
other states. 

Story J., in deliverering the opinion of 
the court, declares that the law of con- 
gress may be truly said to cover the whole 
ground of the constitution, not because it 
exhausts the remedies which may be ap- 
poet, but because it points out fully all 
the modes of attaining the object which 
congress have as yet deemed expedient 
or proper to meet the exigencies of the 
constitution. And he adds : 

If this be so, then it would seem upon 
ust principles of construction that the 
egislation of congress must supersede all 
state legislation upon the same subject, 
and, by necessary implication, prohibit it. 
For, if congress have a constitutional 
power to regulate a particular subject, 
and they do actually regulate it in a given 
manner and in a certain form, it cannot 
be that the state legislatures have a right 
to interfere, and, as it were by way 
of compliment to the legislation of con- 
gress, to prescribe additional regulations, 
and what they may deem auxiliary pro- 
visions for the same purpose. In such a 
case the legislation of congress, in what 
it does prescribe, manifestly indicates 
that it does not intend that there shall 
be any farther legislation to act upon the 
subject matter. This doctrine was fully re- 
cognized by the court in Houston v. 
Moore, 5 Wheat. 1, where it was expressly 
held that where congréss have exercised 
@ power over aparticular subject given 
them by the constitution, it is not com- 
petent for state legislation to add to 
the provisions of congress upon that 
subject. 

This is the supreme law of the land, 





which I am bound to obey, and is appli- 
cable to the case before me in this aspect 
that while congress, in the exercise of its 
constitutional power over fugitives from 
service, has given the right to retake and 
reconvey them to the place of service, to 
the party to whom the service is due, his 
agent or attorney, the state legislation adds 
to the provision of congress on that sub- 
ject, by conferring the power of recapture 
and reconveyance upon the commander 
of a vessel on board of which the fugitive 
may have concealed himself. 

If it may add, may it not diminish? 
And if state legislation once begins, where 
is it to end, and what bounds are to be set 
to it, but state discretion? Well, indeed, 
did our supreme court repudiate the idea 
that the framers of the constitution intend- 
ed to leave the regulation of this subject 
to the states, when the provision itself 
obviously sprung out of their fears of 

artial and unjust legislation by the states 
In respect to it. 

While this construction of the constitu- 
tion—though recent in its promulgation, 
yet old as the instrument itself—was con- 
ceded on all hands during the argument 
before me, it was contended that our stat- 
ute did not fall within its destroying influ- 
ence, because it was only a police regula- 
tion, and therefore legitimately within the 
scope of state authority. 

In 16 Peters 625, Story J. qualifies the 
decision of the supreme court of the Uni- 
ted States, by saying that they were not 
to be understood in any manner to doubt 
or interfere with the police power belong- 
ing to the states, in virtue of their general 
sovereignty. That police power extends 
over all subjects within the territorial lim- 
its of the states, and is distinguishable 
from the right and duty secured by the 
provision of the constitution under con- 
sideration. 

It becomes, therefore, material to in- 
Say what is the police power here allu- 

ed to, and does our statute justly and 
properly fall within its scope ? 

In 16 Peters, the same learned judge 
speaks of this power as conferring full 
jurisdiction on the states to arrest and 
restrain runaway slaves, and remove them 
from their borders and otherwise to secure 
themselves against their depredations and 
evil example, as they certainly may do in 
cases of idlers, vagabonds and paupers. 
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The rights of the owners of fugitive slaves 
are in no just sense interfered with or 
regulated by such a course; and in many 
cases the operations of this police power, 
although designed essentially for other 
purposes, for the protection, safety and 
eace of the state, may essentially pro- 
mote and aid the interests of the owners. 
But such regulations can never be per- 
mitted to interfere with or obstruct the 
just rights of the owner to reclaim his 
slave, or with the remedies prescribed by 
congress to aid and enforce the same. 

In New-York v. Miine, 2 Peters, 139, 
Mr. Justice Barbour, in delivering the 
opinion of the court, applies this test to 
determine the nature of the power: Did 
it belong to the state before the adoption 
of the constitution? has it been taken from 
the states and given to congress ? or does 
it fall within that immense mass of legis- 
lation which embraces every thing within 
the territory of a state not surrendered to 
the general government? And the pow- 
er then under consideration was held to 
be of that “ mass,” because its place of 
operation was within the territory, and 
therefore within the jurisdiction of the 
state; because the person on whom it 
operates was found within the same ter- 
ritory and jurisdiction; because the per- 
sons for whose benefit it was passed were 
the people of the state; because the pur- 
pose to be attained was to secure the 
protection of that people, and because 
the means used were just, natural and 
appropriate to those ends. 

Complaint was made during the argu- 
ment, that this police power was exceed- 
ingly vague, uncertain and undefinable, 
and hence, I suppose, an inference was 
to be deduced that I ought to regard the 
claim of power with little favor at least. 
In the very nature of things it must be 
difficult, in few, or perhaps in many words, 
to define the power ; for it comprehends 
an immense mass of legislation, inspec- 
tion laws, quarantine laws, health laws, 
internal commerce, roads, ferries, &c. 

Yet, immense as is this mass, and vari- 
ous as are the interests embraced in and 
affected by it, it seems to me that the 
rules laid down by the supreme court of 
the United States, as I have already quo- 
ted them, and the tests which they provide, 
are plain and simple and easy to be under- 
stood, and in their application to this case 





entirely decisive and satisfactory in the 
result to which they lead us. 

To apply, first, the rules given us in 
the case of Prigg, in 16 Peters: 

The police power “ extends over all 
subjects within the territorial limits of 
the state,” yet our statute does not con- 
fine its operation within our limits, but 
provides, in case the fugitive is from an- 
other state, for the return of the fugitive 
back to the place whence he fled. 

We “may remove slaves from our bor- 
ders to secure ourselves against their de- 
predations.” To transport the slave to 
Canada or Connecticut would effect this 
purpose, yet that is not allowed by our 
statute. He must, in compliance with its 
command, be returned only to his place 
of bondage. 

“The rights of the owners are not to 
be interfered with or regulated.” 

Yet, what is a compulsory return of 
the slave, with or without his owner’s 
consent, to the place whence he fled, but 
an interference with or regulation of the 
master’s right to control his movements 
and govern his person ? 

The state regulativn is, “ not to interfere 
with the remedy prescribed by congress.” 
Congress has limited the power of recap- 
tion to the owner, his agent or attorney, 
but our state law has removed that limita- 
tion. Congress has protected the rights 
of the owner, by securing the reclamation 
to him and those appointed by him, yet 
our statute gives to the commander of 
the vessel the power of transporting the 
slave beyond even the reach of the owner. 

Such is the result of the rule furnished 
us by Judge Story. The application of 
Judge Barbour’s tests will be found equal- 
ly satisfactory and conclusive. 

Is the power exercised in this statute 
one “ embracing a matter within the ter- 
ritory of the state, not surrendered to the 
government, and which can be most ad- 
vantageously exercised by the state?” It 
cannot be most advantageously exercised 
by this state. It, cannot, indeed, be ex- 
ercised at all without the consent of the 
state from which the slave fled. Suppose 
that any slave state should forbid the re- 
turn to its territory of a fugitive slave, 
could our law commanding his return be 
enforced? It could be only enforced by 
the national government. 

But to proceed with his tests : 











468 NEW-YORK LEGAL OBSERVER. 





— 


Supreme Court, N. Y.—In the matter of George Kirk, a fugitive slave. 





We are to look at the place of its ope- 
ration to see that the statute operates 
within the territory of New-York: yet 
the main object of this statute plainly is, 
not the removal of the slave from our bor- 
ders, but his return to the place whence 
he fled, involving of necessity the opera- 
tion of our statute, without our territory 
and without our jurisdiction. Could it be 
more so if it provided that every vagrant 
arrested in our streets should be trans- 

orted to and abandoned in the streets of 
Savannah ? 

We are next to look upon the person 
on whom it operates, to see that he is 
within the same territory and jurisdiction ; 
yet this statute must, of necessity, operate 

oth on the slave and the commander of 
the vessel more out of the state than in it. 

We are next to look at the persons for 
whose benefit it was passed, to see that 
they are the people of our state. Yet 
this statute does not confine the power 
of recaption to the commanders of ves- 
sels, being citizens—it confers it on all 
commanders, reside where they may. 

We are next to turn our attention to 
the purpose to be attained, to see that it 
is to secure that very protection and pro- 
vide for that very welfare. The argument 
is, that this statute had its origin in the 
desire to protect our citizens from the evil 
example of having slaves among us; yet 
that very statute prohibits the removal of 
slaves from our territory by high penal 
enactments; and surely if the welfare of 
our citizens and their security from the 
evil example of slavery were the object 
in view, it could be attained as well and 
far more easily by transporting the slave 
to a free state, which it prohibits, than 
to a slave state, which it absolutely com- 
mands. 

And lastly, we are to examine the 
means by which these ends are to be at- 
tained, so that they bear a just, natural 
and appropriate relation to those ends. 
There is no special pleading, no refine- 
ment of reasoning, that can disguise from 
a common understanding the fact that the 
whole object of the statute was, to allow 
the commander of the vessel to protect 
himself by retaking and returning the fu- 
gitive; and the means used, namely, the 
examination and adjudication by the 
mayor, and his certificate, were natural 
and appropriate to that end, and to none 





other. If any other end had been in view 
—if the protection of our people at large 
had been aimed at—there would have 
been something compulsory in the law, 
something rendering it obligatory on the 
captain to afford us the desired protection, 
But every thing is left to his discretion, 
If he pleases he may retake, and, after 
retaking, if he pleases, he may return the 
slave to the place whence he fled. If the 
captain should chance not to be a citizen 
of this state, it would be difficult to dis- 
cover how it could benefit this state; yet 
under no circumstances would it be diffi- 
cult to see how it could benefit the owner 
to heve his fugitive servant placed again 
within his reach. In every aspect in 
which I view this statute, I cannot help 
regarding it as intended and calculated 
to aid in returning a fugitive slave to his 
master; and it seems to me that the claim- 
ant in this case, and his counsel, have so 
understood the law, and have acted ac- 
cordingly. Else why was the boy con- 
fined on board the vessel after her arrival 
here? Why does the captain plead his 
obligation to the laws of Georgia, when 
those laws compel him to return the boy 
to his owner? Or why, when George 
was making every effort, with the assist- 
ance of numerous friends, to escape from 
the state, did the captain invoke the aid 
of the police to arrest those efforts ; and 
why does he now press this claim, but 
that he may do that which the constitu- 
tion and laws of the United States declare 
shall be done only by the party to whom 
the service is due, or his agent or attorney ! 
I do not allude to these considerations for 
the purpose of even implying a censure 
upon the commander of the vessel or his 
owners ; but solely with a view of draw- 
ing from his acts, and those of his very 
respectable counsel, the consolation just- 
ly flowing, that he and they do, in effect 
and from necessity, understand our statute 
precisely as I do, namely, in the language 
of the United States supreme court, as by 
way of compliment to the legislation of 
congress, prescribing additional regula- 
tions, and what they deem auxiliary pro- 
visions for the same purpose. 

It must have occurred to all who have 
given this subject much consideration, 
as it has to me, to observe the extreme 
watchfulness with which this provision of 
our national constitution has been regard- 
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ed by our courts. It is not worth my 
while to pause and inquire into the cause 
or the propriety of this. It is enough to 
know that whenever any state legislation, 
attempting to intermeddle with the ques- 
tion, has come before our highest courts, 
it has without ceremony been swept from 
the statute book. Our statute regulating 
and controlling the master’s right of re- 
elamation, and allowing to the alleged 
slave the benefit of the writ of homine re- 
plegiando, fell before the decision of our 
supreme court in Jack’s case. The laws 
of Pennsylvania, running through a period 
from 1780 to 1826, and containing a pro- 
vision like that now under my review, 
were overturned by the supreme court 
of the United States in Prigg’s case; and 
I only discharge my duty—obey, indeed, 
merely one of its plainest and most sim- 
ple dictates—by declaring that the rule 
of law thus laid down by the highest ju- 
dicial tribunals in the country, and whose 
decisions I am bound to respect and to 
énforce, is applicable to the statute in 
question, and being applicable, 1enders 
the statute nuil and void, and the arrest 
and detention of Kirk under it improper. 

It will be observed that I have omitted 
to discuss many considerations which 
were pressed upon me during the argu- 
ment. The view which I have taken of 
the case rendered their discussion un- 
necessary, but I will briefly allude to one 
topic, because, if the danger apprehended 
were to ensue, it would be the ouly cause 
of regret which I should experience grow- 
ing out of this case. I allude to the 
penalty which it is averred may fall upon 
the captain in case of his return to 
Georgia. I cannot persuade myself that 
there is any cause for the fear. 

The slave was concealed on board his 
vessel without his knowledge or consent. 
He was not discovered until the limits of 
Georgia had been passed, and to have re- 
turned then to Savannah would not only 
have vitiated the captain’s insurance, but 
have rendered him liable in an action to 
the boy ; and since his arrival in this port, 
he has resorted to every means which our 
law allows to return him to his place of 
servitude. And if he shall be finally de- 
feated in his attempts, it will not be from 
any want of effort on his part, but from a 
determination onthe part of the authori- 
ties of this state, to avoid state usurpation, 





and to maintain the constitution as it has 
been interpreted by the highest tribunals 
in the country. It cannot be that under 
such circumstances, he can have any thing 
to fear from the penal enactments of 
Georgia. 

If however, contrary to all just caleus 
lation, those fears should yet be realized, 
our regard for the individual may not 
warp the law from its uprightness, though 
it may well excite our regrets that its in- 
tegrity cannot be maintained without the 
infliction of unmerited suffering. This 
boy must at all events be discharged ; the 
law allows it and the court awards it. 


ENGLISH CASES. 


In the Queen's Bench. 


[PRACTICE COURT.] 











Before Sir J. T. COLERIDGE KNIGHT. 
Saran Auster v. Hoiuanp. 


STAYING PROCEEDINGS—ACTION IN THE 
NAME OF NOMINAL PLAINTIFF WITHOUT 
HIS AUTHORITY. 


By deed of seperation between husband and wife 
the husband covenanted to pay an annuity to a 
trustee for the use of the wife. The annuity be- 
ing in arrear, and the trustee refusing, upon in- 
demnity to sue the husband, an action was coms 
menced in the trustee’s name, but without his 
authority, for the recovery thereof. Under 
these circamstances the court refused to stay 
proceedings at the instance of the defendant. 


Gray had obtained a rule calling upon 
the plaintiff and her attorney to show 
cause why the writ of summons and all 
subsequent proceedings should not he set 
aside with costs to be paid by the attor- 
ney, upon an affidavit of the defendant 
stating that he had been informed by the 
plaintiff that the action was commenced 
without her authority, and continued 
against her express directions. The affi- 
davit negatived collusion between the 
plaintiff and defendant. 

By the affidavits in answer it appeared 
that differences having arisen between the 
defendant and his wise, they agreed to 
separate, and that a deed had been exe- 
cuted, whereby the husband covenanted 
with the plaintiff to pay her, in trust for 
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his wife, an annual sum by monthly pay- 
ments. Several payments being in ar- 
rear, the plaintiff was requested by the 
wife to commence an action to recover 
them, and was at the same time offered 
an indemnity against all consequences by 
the wife’s father. The plaintiff, howev- 
er, declined to proceed, whereupon this 
action was commenced inher name. A 
correspondence had taken place upon the 
subject, and from the defendant’s letters 
it appeared that he had tendered a sum 
which had not been accepted. 


Lush now showed cause. 


The defendant had no right to a stay 
of proceedings. An indemnity has been 
offered to the plaintiff, and she makes no 
application, and it is quite clear that if she 
did, proceedings would only be stayed 
until security were given. Spicer v. 
Todd, 2 C.& J. 165, Even if the plaintiff 
had given the defendant a release, the 
court would not permit the defendant to 

lead it. In Chambers v. Donaldson, 9 
East. 471, where husband and wife were 
living apart under sentence of separation, 
an action was brought by the wife in the 
husband’s name for breaking and entering 
the house of the wife and taking her 
goods, and an application similar to the 
present having been made by the defend- 
ant, upon an affidavit stating that the ac- 
tion had been commenced without the 
husband’s authority, the court refused a 
rule. Upon the authority of that case 
this rule must be discharged. 


Gray was then called upon to support 
the rule. There is nothing to lead to the 
supposition that there has been any collu- 
sion between the plaintiff and defendant. 
The case differs also from Chambers v. 
Donaldson, 9 East., 471, in this, that if 
money were now brought into court, there 
would be no one competent to give a va- 
lid discharge ; for payment to an attorney 
who sues without the plaintiff’s authori- 
ty, is no answer toan action. Hubbard 
v. Phillips, 14 Law J. (Exch.) N. J. 163, 
is a direct authority in favor of this appli- 
cation, for it was there held that where an 
attorney has commenced an action with- 
out the authority, either plaintiff or de- 
fendant may apply to stay the proceed- 
ings and to make the attorney pay costs. 





Coteriwee, J.—I think that it suff. 
ciently appears that there is collusion be- 
tween the plaintiff and the defendant.— 
The plaintiff must know that, except by 
using her name, the wife has no remedy 
at law, and though an indemnity has been 
offered he has refused to accept it ; more. 
over, she herself makes no application to 
court, so that it can hardly be surmised 
that the use of her name can be attended 
with any hardship to her, and I do not see 
that it can be productive of any to the 
defendant. Looking, therefore, to all the 
circumstances, I think that this rule should 
be discharged, and with costs, because all 
the facts were not stated in the affidavits 
upon which the rule was obtained 


Rule discharged with costs. 





ELDON ANECDOTES, 
TRIAL BY JURY. 


Tue greatest objection to trial by jury 
appears to me to be founded upon the 
fact that men of low condition serve as 
jurymen. No man can have gone a cir- 
cuit without seeing twelve men upon a 
jury who if they did not implicitly follow 
the direction of the judge, would be quite 
incompetent to form an opinion upon any 
case at all complicated in the facts which 
constitute it. The lower orders of jury- 
men, too, are easily corrupted. I re- 
member at an alehouse, where some of 
us dined upon a Sunday after seeing Cor- 
by, in Cumberland, a person whom Ser- 
jeant Bolton treated with a good deal of 
milk-punch, told the Serjeant that he was 
upon the jury at Carlisle, and would give 
him verdicts wherever he could. Another 
juryman told me that he gave the Serjeant 
all the verdicts he could, because he loved 
to encourage a countryman: he and the 
Serjeant were Lancaster born. 

Coming down the steps from the Ex- 
chequer into Westminster, I followed two 
common jurymen, when I was a law offi- 
cer of the Crown, and I overheard one 
say to the other, ‘I think we have given 
the Crown verdicts enough; we may as 
well give them no more.’ I touched 
them upon the shoulders and told them 
they should’ have no more trouble, for I 
should challenge them in all cases that 
remained. 
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LFor index to the principal matters, see ante, p. vii.] 


ADMIRALTY JURISDICTION. 


A contract of affreightment for the carriage of 


merchandize from one port or place to another, 
within the ebb and flow of tide, on a navigable 
river, is subject to admiralty and maritime juris- 
diction of the courts of the United States; and 
it is immaterial whether the vessel or boat, b 

means of which the service is to be performed, 
is propelled by its own motive power, or is tow- 
ed by another vessel. VanSantwood § Redfield 
v. The Boat John B. Cole, 373 


AFFIDAVIT. 


A British consul, resident abroad, has authority to 


administer oaths and take affidavits only in those 
cases in which oaths and affidavits may be taken 
and administered by a magistrate in England. 
Held, therefore, that an affidavit of service of a 
rule to show cause, sworn before the British 
consul at Paris, is not receivable. Walliams v. 
Welsh and an’r, 165 


An affidavit not signed by the deponent, but hav- 


ing been sworn before a justice of the peace in 
America, whose signature was duly certified by 
the governor of that state, was refused to be filed 
by the clerk in the affidavit office in England. 
Anderson v. Stather, 229 


AGENT. 


The mere act of contracting with another in the 


name of an agent, that agent making himself 
liable, and not disclosing that he does not in 
truth contract on his own behalf, is not forbid- 
den, but may effectually take place. Nelthorpe 
v. Holgate. 113 


See Peck v. Taylor, 141 


ALIEN. 


Where an alien deserted from a ship of war and 


enlisted on board an American frigate in 1814, 
war then existing between the two nations, and 
continued in the United States navy throughout 
the war and for several years subsequently, and 
had since that time followed the seas constantly, 
sometimes in the merchant, and at other times 
in the United States service, but had had no resi- 
dence within any part of the Uuited States, other 
than by such employment on board American 
vessels. Held, that he had not been a resident, 


within the meaning of the act of congress, and 
was not entitled to be naturalized. Anonymous, 
98 


in re, 
AMENDMENT OF BILL. 


Amendment of a bill, whereby it is converted from 
a bill seeking to restrain a defendant from defeat- 
ing the plaintiff’s right at law, to one seeking 
relief obtainable only in equity, is not necessarily 
such a variation in the original case as eutitles 
the plaintiff to have the original bill dismissed. 
Abram v. Ward, 156 


ANSWER. 


A defendant is bound to answer all the allegations 
in the bill, the answer to which would or might 
prove the truth of the plaintiff’s case; and, 
therefore, the mere allegation that the docu- 
ments contained in the schedule to the answer 
relate exclusively to the defendant’s title, is of 
no avail to the defendant in resisting production, 
unless supported by averments excluding all pro- 
bability that the documents would furnish evi- 
dence in support of the plaintiff’s case. Harris 
v. Harris, 114 


APPOINTMENT. 


Appointment, by feme covert, of her separate 
estate—effect of discharge of husband in bank- 
ruptey. Mallory §& Hunter v. Vanderheyden 
§& wife, 4 

Power of appointment in the wife, and of manage- 
ment in the trustees, under the Revised Statates 
of New-York—the former valid if not destructive 
or in anticipation, and the latter sufficient to ef- 
fectuate a trust, though only to “ hold and keep” 
the estate from the debts ‘and contracts of the 
husband. 

The advice of her friends, solicited by herself, 
without the interference of the husband, is not 
that duress, coercion, or undue persuasion which 
will vitiate the deed of a married woman; espe- 
cially where the instrument was prepared at her 
request and by her own counsel, was duly exe- 
cuted, and afterwards acknowledged before a 
commissioner as having been signed ‘freely and 
without any fear, or compulsion on the part. of 





her husband,’ was witnessed by one of her 
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brothers and trustees and by the wife of the 
other, was delivered in exchange for a previous 
deed, and was acted on, and acquiesced in for 
a considerable length of time. 

No fraud or bad faith in a party’s accepting Spercst 


reconveyance under a power granted by himself. 


Courts of justice will uphold rather than vacate a 
fair and reasonable deed made to establish family 
harmony. Cruger v. Douglas, 55 


ASSIGNMENT, 


A voluntary assignment, for the benefit of creditérs, 
is founded upon a sufficient consideration to pre- 
vent a set off of a claim held by a debtor of the 
assignor, though it was not due at the time of 
the assignment. Thompson et al vy. Hooker and 
Gillies, 17 

An agreement or assignment to transfer property 
from a debtor to his creditor is not fraudulent 
merely because there is an intention in both 

ies to defeat an execution ‘at the suit of an- 
other creditor against the debtor. Wood v. 
Dizie, 32 

An assignment by a copartnership, in trust for the 
benefit of credito » which creates a trust for the 
benefit of some of the members of the firm, be- 
fore the payment of all the creditors of the firm, 

-. is per se fraudulent and void. 


When such illegal trust is apparent upon the face | 


of the instrument, the court, as a matter of law, 
will declare the instrument fraudulent, and in 
such case the question of fraud is a question of 
law, and not of fact to be passed upon by a jury. 
Although a jury in a justice’s court are judges of 
the law as well as fact, yet if the justice declines 
to charge them on a point of law, and they as- 
sume to judge of the law, and judge wrong, the 
court of common pleas, upon certiorari, may 
review such error, and reverse their judgment. 
Judson v. Gardner and Payne, 424 


ASSIGNEE. 


The legal liability of the assignee of a lease, con- 
taining a covenant to insure, to perform the cov- 
enauts of the lease, will not deprive him of the 
right to purchase the fee, and take the advantage 
of a forfeiture caused by a breach of the cove- 
nant to insure, if another party has become bound 
in equity to perform the covenant. 

A party will not be relieved against a forfeiture 
caused by the breach of a covenant to insure, 
upon the ground of his having mistakenly sup- 
posed, in consequence of a representation made 
to him by the solicitor of the person who is to take 
advantage of the forfeiture, that the premises 
were insured; the representation made being at 
the time strictly true. Wetherhill v. Naylor, 155 


ATTORNEY. 


Where an attorney by his conduct induces asheriff 
to make a wrongful seizure, under a writ of exe- 
cution, he is equally liable with the sheriff in 
an action of trespass. Rowles v. Senior and 
others, 274 

if an undertaking be given by an attorney whilst 
— in the capacity of attorney, he may be 
called upon summarily to perform it, although his 
services were gratuitous. Fairthorne, in re, 275 





The attorney to a projected railway company held 


himself out as responsible for all charges and 
expenses incurred before the deposites were 
paid, and in order to induce pa to put down 


' «their names on the provisional committee, he gave 


to several a guarantee to bear them harmless 
against such expenses. The scheme was after. 
wards abandoned. 


In an action by the attorney for money paid against 


a provisional director, to whom he had not given 
a guarantee, a verdict was fourid for the defend- 
ant, and the court refused to rule for a new trial, 
on the groarid that the’ plaintiff had held himself 
responsible for thése expenses, and must take 
the consequences. Lloyd v. Harrison, 358 


The plaintiff (an attorney) entered into an agree- 


ment in writing With his client, (the defendant,) 
who claimed to be entitled to a fund in court, 
by which agreement, in consideration of the 
plaintiff ‘obtaming'sureties to join in certain ad- 
ministration bonds, and in order to indemnify 
these suretiés, the deferidant agreed to allow the 
plaintiff to retain for six years a specified portion 
of the fond to be recovered}; and, further; ‘as & 
bonus or consideration for the expenses inctit'ted 
by, and the proféssional ldbor of, the plaintiff, to 
pay to him.101. per cent. on the stim recovered, 
exclusive of law charges. ' To a bill, filed by the 
plaintiff for the specific performance of this agree- 
ment, the defendant filed & general, demurrer, 
and the Lord Chancellor (affirming the decision 
of the Vice Cliancellor of England) ‘allowed the 
demurrer. Strange v. Brennan, 389 


An attorney for the defendant in a feigned issue 


undertook to pay a given sum of money on a 
given day. ‘The money was not-demanded:on 
the day specified, but repeated applications were 
subsequently made for the money in vain. Be- 
tween three and four years after the money be. 
came due, the attorney was compelled topay it. 
Titterton v. Shepherd, 406 


AWARD. 


After declaration (in which there were two counts) 


but before plea, ‘all matters in difference in the 
cause” were referred by a judge’s order to the 
award of an accountant, &c. The award (not 
saying that it was made “ of and concerning the 
premises,”) directed that the one party should 
pay to the other a certain sum, without stating 
upon what account. Held, bad, inasmuch as it 
was uncertain upon what account the sum award+ 
ed was to be paid. Crosby v. Holmes, 277 


An action of covenant on an apprentice deed havin 


come on for trial, was referred, together wit 
two other actions, in one of which the infant 
apprentice sued by his next friend; the costs of 
the cause to abide the event, and the costs of 
the reference and award to be in the discretion 
of the arbitrator. The arbitrator awarded that 
the verdict in the, cause should be entered for 
the defendant, and that the infant should pay the 
costs of the reference. 


Held, that the award was good. Proudfoot. v. 
283 


Boile, 
BAILOR AND BAILEE. 


Duties of the bailee in respect of the instructions 


of the bailor. 








not 


ng 
it 
77 
ng 
ith 
int 


on 
at 


he 


33 





DIGEST OF CASES. 473 


What state of facts, as found by a jury, would be 
sufficient to support a charge of negneeney, so as 
to give a ground of action by a bailor against the 
bailee. 

Negligence not to be inferred, unless the state of 
facts cannot otherwise be explained. T'odin v. 
Murison, 115 

BANKRUPT. 


A payment made to a creditor by a bankrupt, after 
an act of bankruptcy committed, although the 
preferred creditor takes no benefit by such pre- 
ference, is a fraudulent preference and void. 
Marshall v. Lamb, 77 

The discharge and certificate of a bankrupt is no 
bar to a debt contracted by means of a breach 
of trust. Flagg v. Ely, 100 

Where a suit is commenced against a bankrupt 
subsequent to his obtaining his discharge, he 
should set up his discharge as defence. And 
where a suit is pending at the time his discharge 
is obtained, he should set up his discharge as a 
bar to the further continuance of the suit. 

Where a bankrupt has lost the benefit of his dis- 
charge by his own neglect, the court will not 
release him on motion; but where a judgment 
or decree is obtained subsequent to the dis- 
charge, which is binding on the bankrupt and 
his property, although he has no opportunity to 
set up his discharge, the court will relieve him 
upon a summary application. 

It is irregular to issue execution upon a judgment 
or decree which is prima facie no longer in ex- 
istence as a subsisting debt against a bankrupt 
or his property, without previously applying to 
the court upon notice to him. 

The appropriate remedy of a complainant pointed 
out where he wishes to contest the validity of 
the bankrupt’s discharge and certificate. Alcot 
v. Avery et al, 172 

Where the testator devised to the bankrupt the 
notes and obligations held against him, the exe- 
cutor must be considered as standing in the 
place of the bankrupt, and he may be a witness 
against him, if called by the objecting creditors. 

Where a bankrupt, prior to the passage of the 

« Bankrupt Act, causes notes to be gued in the 
name of a third person, and in his schedule 
makes no mention of the property, the court 
will consider such third party as trustee of the 
bankrupt, to the amount of his interest in the 
poeeg- 

Where a bankrupt, who was indebted to his bro- 
ther in a small amount, caused certain notes to 
be sued in his name, some years prior to the 
Bankrupt Act, which suit was unknown to the 
brother till after the bankruptcy, and no men- 
tion is made of the property in the schedule, the 
court held that this transfer could not be regard- 
ed in the nature of a gift, and the omission to 
schedule the property, if fraudulently done, 
would be sufficient to defeat his discharge. 

Omitting to enter on the schedule certain notes and 
other property proved to have been in his pos- 
session at and since the bankruptcy, if done for 
the purpose of wilfully concealing the property 
is a bar to a certificate of discharge. 

As a general rule, a creditor of a bankrupt is inad- 
missible as a witness to defeat his discharge. 
So also is an executor, or legal representative of a 

creditor. 





When, however, the executor stands in the position 
of a stake-holder, or trustée for the bankrupt, he 
may be a witness against him. Perley, in re, 254 

Assignees in bankruptcy are chargeable. with inte- 
rest on all money which they may have received, 
if not paid into the registry within sixty days af- 
ter they have received it. Thorp, in re, 377 


BOND. 


Liability of navy agent on his official bond for com- 
missions, &c., &c, The U.S.v. Jarvis, 298 


CHAMPERTY. 


The sale of land by the owner of the soil where 
the same at the time of the sale is subject to an 
easement, to the right to overflow the same by 
the waters of a mill-pond, is not.a case within 
the statute of champerty. 

A note based upon the consideration of a sale of 
land under circumstances which render the 
transaction one within the statute against cham: 
perty, is not a valid one, and no action canbe 
sustained upon it. Witter v. Blodget, 263 

See Strange v. Brennan, 389 


COMPOUNDING FELONY. 


If a warrant of attorney be given, pending, and in 
order to compound a prosecution for felony, the 
court will set it aside, though it does not appear 
that the prosecution could have been successfully 
continued, and although it be sworn that the 
magistrate before whom it was pending had ex- 
pressed great doubt upon the subject. Critch- 
ley, in re, 361 


COMPROMISING A PUBLIC OFFENCE. 


In offences which involve damages to an injured 
party, for which he may maintain an action, it is 
competent for him, notwithstanding they are also 
of a public nature, to compromise or settle his 
private damage ; but it is not competent for him 
to undertake not to prosecute on behalf of the 
public ;—Semble, except in the case of an as- 
sault. Keir v. Leman, 442 


CONSPIRACY. 


Indictment—averment as to a class of persons not 
set out in the indictment King and others v. 
Reginam, 44 


CONSIDERATION. 


A promise by the defendant to pay the plaintiff an 
annuity, in consequence of an agreement be- 
tween them to abandon mutual and unsettled 
‘claims and accounts, is binding. Liewellen v. 
Llewellen, 237 


CONSIGNOR AND CONSIGNEE. 


Agency—repudiation of contract by consignee— 
ien. Harrison v. Scott, 349 


CONSOLIDATION OF SUITS 


Where a plaintiff instituted eleven distinct suits for 
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ies, each of them being of a like character, 
ary was a joinder in demurrer to the de- 
claration in each case, the court refused an a 
cation, which had been made before the judge 
at Chambers, before the causes were noticed by 
the defendant, at the instance of the plaintiff, and 
continued over to the April term, to make an 
order that all the cases but one should be stayed, 
and that they should abide the event of the one 
argued. Ferrett and an’r v. Atwill, 215 


CONTEMPT. 


Where a defendant, who is in custody under _ 
cess of contempt for not having answered, files 
his answer, if the plaintiff replies thereto, it is a 
waiver of the contempt, and the defendant is 
entitled to be discharged without paying costs. 
Oldfield v. Cobbett, lll 


CONTRACT. 


Where A. contracted to give B. a design of a ma- 
chine, or a plan of ing them, which would 
effectually answer, he can maintain an action for 
work and labor, although no such machine has 
ever been delivered. Grafton v. Armitage, 206 


COPYRIGHT. 


No action will lie for the piracy of a work fraudu- 
lently published as the work of another person 
than the author. Wright v. Tallis, 85 

A work may be a piracy from another, though the 
passages copied are stated to be quotations, and 
are not so extensive as to render the practical 
work a substitute for the original work. Bohn 
v. Bogue, 310 


CORPORATION. 


An indictment will lie against a corporation aggre- 
gate for a misfeasance. Reg v. The Great 
North of England Railway Co., 434 


COVENANT. 


A. on the sale of a house, covenanted not to build 
on a piece of land, also his property. The house 
came into the hands of assigns, and the piece of 
land also came into the hands of assigns, with 
notice of the covenant. The assigns of the piece 
of land were restrained, on the application of the 
assigns of the house, from building on the piece 
of land. Mann v. Stephens, 430 


CREDITOR’S BILL. 


Under the usual order of reference to appoint a 
receiver in a creditor’s suit, the complainant is 
not authorized to examine the defendant, for the 
mere purpose of ascertaining whether he had 
not made a fraudulent assignment of his property 
previous to the commencement of the suit, unless 
such property is still in his possession or under 
his control. 

Whether the receiver has the power, under an 
clause of such an order, to examine the defend- 
ant or any other person as a witness to establish 
the fact of sach a fraudulent sale or assignment, 
quere. 
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Where prope’ 


is not in the possession or under 
the control of the defendant, the proper course 
for the complainant is to make the grantee or 


assignee a to his suit. 

Form of order of reference to appoint a receiver 
where the defendant appears but does not give 
the consent under the 191st rule. 

What questions defendant is bound to answer on 
his examination before master. Green et aly. 
Hicks, 133 

Judgments founded upon attachments—docketing 
judgments. Corey v. Cornelius, 258 

In a judgment creditor’s bill, to reach things in 
action, on the return of an execution unsatisfied, 
if the judgment were recovered in the court of 
common pleas, the bill must allege: either that 
the debtor resided, at the time the execution 
issued, in the county in which the judgment was 
recovered; or, that the judgment had been dock- 
eted and an execution issued in some other coun- 
ty where the defendant was residing; or it must 
be shown that for some other cause, the remedy 
at law was exhausted by issuing an execution in 
the county where the judgment was recovered, 

An allegation in the bill that defendant resides in a 
place, has reference to the time of filing the bill, 
and not to the time of issuing execution. Wheel- 
er v. Heermans und Haight, 382 


DEPUTY COUNTY CLERK. 


Under the act of 1831, which authorizes the depu 
clerk of the county to perform the duties of pn 
clerk whenever the clerk shall be absent from 
his office, the deputy cannot act, although the 
clerk may be without the office, provided the 
clerk is at the time in the place in which the 
office is situate, the word “ absent” under this 
statute must be construed “at a distance,” or, 
“a withdrawal of the clerk from the perform- 
ance of his official duties.” 

The deputy clerk of the county has power, under 
the statute, to take an affidavit whenever the 
clerk of the county is absent from his office, or 
by reason of sickness or other cause, is incapable 
of performing the duties of his office, or when- 
ever there is a vacancy in the office. 

The case of Norton v. Colt § Nowlan, 2d Wend. 
R. 250, reviewed and explained. 

The word “may,” in a statute, means ‘ must” 
whenever third persons or the public have an 
interest in having the act done, which is author- 
ized by the use of such permissive language. 
Lucas v. Ensign, 


DISTRESS. 


Articles exempt from distress for rent and sale un- 
der execution. Barnes v. Anderson, 346 


DONATIO CAUSA MORTIS. 


In the state of New-York a man’s own promissory 
note isa good subject of a donatio causa mortis. 

1n England the rule is otherwise—there a man’s 
own bond has been held a good subject for this 
species of gift, but it has been held otherwise as 
to his note. 

Some of the sister states, (E. G.) Massachusetts 
and Connecticut, have followed the English rule, 
Parker v. Emerson, ex’r, &c., 219 
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ELECTIONS OF TOWN AND CHARTER 
OFFICERS. 


The 13th section of the title 7 of the act of 1842, 
respecting elections, does not apply to elections 
for town and charter officers. It relates exclu- 
sively to general elections, or special elections 
for the election of that class of officers usually 
elected at a general election. 

An offer to vote, when not qualified, at a general 
election, with knowledge of such disqualification, 
is an offence within the 13th section of said act. 

On the trial of an indictment for such an offer to 
vote when not qualified, with knowledge of such 
disqualification, it is not necessary for the public 

rosecutor to show that notice of the election 
tap been published as required by the statutes 
of this state. In the absence of all proof to the 
contrary, it will be presumed that the officers 
whose duty it is to give such notice have per- 
formed that duty. 

Proof that an election was in fact held, and a board 
of inspectors duly organized, and that it did pro- 
ceed to, and did receive votes, is competent evi- 
dence of the fact that an election was held. 

The fact that the defendant was under 21 years of 
age, and that he knew that fact, may be proven 
by the admissions of the defendant, which is 
competent evidence for that purpose. The Peo- 
ple v. Tripp, 344 


EVIDENCE. 


In an action, as executor, for money had and re- 
ceived, the plaintiff proved a notice to produce 
the probate of the will of J. G., of which the 
defendant was executor, and under which the 
plaintiff’s testatrix claimed the money which 
was the subject of the action, and also put in a 
judge’s order to admit an office copy of the will. 
The will not being produced, the plaintiff ten- 
dered in evidence an official copy thereof, pur- 
porting to be signed by the register of the eccle- 
siastical court, annexed to which was a document 
purporting to be a copy of the act of the ecclesi- 
astical court :—Held, that this being a copy of 
an official act, was admissable as secondary evi- 
dence against the defendant. Waite v. Gale, 35 

A joint-stock banking company was established in 
1836, by a deed, which provided, that the busi- 
ness of the company should be carried on at D., 
and such other places as might afterwards be 
chosen with the consent of all the directors. In 
1839 a branch bank was established at C., which 
continued until 1843, when an action was brought 
against one of the shareholders, who executed 
the deed of 1836, to recover a sum of money 
deposited at it:—Held, that it might be pre- 
sumed, either that the branch bank had been 
established in compliance with the provisions of 
the deed, or that the defendant knew of and was 
a consenting party to carrying on business at it. 
Per Pollock, C. B., and Platt, B.; dubitante 
Rolfe, B. Crellin v. Calvert, (39 

A promise made by the drawer to pay a foreign 

ill of exchange, although such promise be made 
conditionally, is evidence that protest of such 
bill has been made, and notice thereof given to 
him. Campbell v. Webster, 79 

The declarations of a payee of a note are not ad- 
missable as against the endorsee in an action by 
the latter against the maker. 





Where there is a written warranty of a chattel 
made by the vendor, evidence of declarations 
made by the vendor antecedent to the written 
warranty, are not admissible in evidence, all 
that was said anterior to the written agreement 
: deemed as merged in the — 

Where a jury in a justice’s court have upon 
a question of fact, in respect to Twitch the is. 
evidence on both sides of a contradictory char- 
acter, this court, on certiorari, have no right to 
interfere with the judgment, although it may 
think that the jury arrived at a wrong conclusion. 
Smith v. Smith, 106 

A letter was put into a box in an attorney’s office, 
and the course of business was, that a bell-man 
of the post office called to take the letters from 
the box :—Held sufficient prima facie evidence 
of its having reached its destination. Skilbeck 
v. Garbett, 120 

The court will not receive passages cited from the 
acknowledged authorities for the law of a foreign 
country, upon a question arising in respect to 
that law, as evidence of what the foreign law 
upon that question is, unless the particular passa- 

es are deposed to by a witness skilled in the 
w of that country upon the question in dispute. 
Lord Nelson v. Lord Bridport, 

An admission of a party as to the law is not evi- 
dence, which a justice is bound to receive on a 
trial of facts. Bush v. Hewett, 384 

On application for payment out of court of a fund 
belonging to a married woman, the court will 
not dispense with the production of a register 
of the marriage, although the marriage may have 
been solemnized yt ; unless evidence is pro- 
duced to show that a certificate of the register 
could not be obtained. Jope v. Pearce, 432 


EXECUTOR. 


Where an executor receives money to the use of 
another, he is personally liable, and may be per- 
sonally sued. Waite v. Gale, 35 


EXECUTION. 


Where an execution is renewed, upon which there 
are at the time of renewal endorsements of par- 
tial payment, a renewal signed by the justice 
must be taken in connection with such endorse- 
ment, and in such a case, held that the renewal 
was a substantial compliance with the statutes 
+ the renewal, shall be for the balance 

ue. 

A justice of the peace may renew an execution at 
any time during his continuance in office. It is 
not necessary that such renewal should be made 
within two years, the time limited for the issue 
of an original execution. Bush v. Hewett, 384 


FALSE IMPRISONMENT. 


A part of a bridge ordinarily used as a public high- 
way, was appropriated for seats to view a regatta 
on the river. Plaintiff insisted on crossing along 
that part. Defendant, being clerk of the bridge 
company, placed two policemen to prevent him, 
and he was told he might go back into the car- 
riageway, and proceed on the other side of the 
bridge if he pleased. Plaintiff would not do so, 
but remained where he was about half an hour. 
One of them still requested him to go back; he 
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endeavored to force his way, and in so doing 
assaulted defendant, and thereupon he was taken 
into custody. Held; by Patteson, Williams, and 
Coleridge, J. J., that, when plaintiff assaulted 
defendant, there was an obstruction of passage 
only, and not an imprisonment; and that plain- 
tiff ought, therefore, to have replied a right of 
footway, and obstruction thereof by defendant. 
Held, by Lord Denman, C. J., that there was 
such a restraint of plaintiff’s liberty by force as 
constitiited an imprisonment. Bird v. Jones, 158 

If an officer who has not jurisdiction issues a war- 
rant under which a party is arrested or impris- 
oned, all persons who are instramental in pro- 
curing it to be issued are trespassers, and liable 
to an action for false imprisonment. 

The question of an arrest by submission to the au- 
thority of the officer, is a mixed question of law 
and fact. Lansing v. Case and Smith, 221 

The cases relative to an arrest by submission to 
the authority of the officer, reviewed and ex- 
plained. ib. 


FALSE REPRESENTATION. 


The plaintiff declared that the defendants, who 
were husband and wife, had represented to the 
plaintiff that the wife was entitled to distrain 
certain goods for rent due to the wife, and that 
the defendants had employed plaintiff, as bailiff, 
to distrain for the rent. The declaration then 
negatived the truth of this representation, and 
stated damage which the plaintiff had in conse- 
quence sustained :—Held, that the action could 
not be maintained without proof that the false- 
hood of the representation was known to the 
party making it, or that the representation was 
made with an intent to deceive. Rawlins v. Bell 
and an’r, 125 


FIRE POLICY OF INSURANCE. 


After a master’s sale on a foreclosure of mortgage 
of the insured premises, and before confirmation 
of the report of sale, the buildings were destroy- 
ed by fire :—Held, that this did not destroy the 
interest of the assured, nor did it work such a 
transfer or change of title as would, under the 
conditions of insurance, render the policy void. 
McLaren v. The Hartford Fire Ins. Co., 137 


FRAUD. 


An action for money had and received will not lie 
to recover the amount levied under a fi fa., on 
the ground that the warrant of attorney upon 
which the judgment was entered up had been 
obtained by fraud. De Medinay. Grove, 318 


HEIR. 


The right of the creditor of the ancestor to collect 
his demand out of the land descended to the heir, 
can only be enforced in the mode pointed out by 
the Revised Statutes. 

If instead of obtaining a decree or judgment against 
the heir, the creditor of the ancestor takes from 
the heir a deed for the land, in satisfaction of the 
demand due to him from the ancestor, the title 
under such deed will be subordinate to title ob- 
tained by a creditor of the heir under a judg- 
thent and execution against the heir, where 
such judgment was docketed prior to the exe- 
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cution and delivery of the deed by the heir tg 
the creditor of the ancestor. 

And ina bill filed by the grantee of such creditor 
of the ancestor, to restrain the creditor of the 
heir from interfering with his title thus acquired, 
the complainant cannot avail himself of the fact 
that the consideration for the deed from the heir 
to such grantor, was a demand against the an¢és. 
tor, which might have been enforced against the 
land descended to the heir. Pierce v. Alsop, 52 . 


HOTCHPOT. 


The provisions in the statute regulating descents, 
for bringing advancements into hotch-pot in the 
division of the real estate, does not apply where 
there is a will disposing of a part of the dece- 
dent’s property, either real or personal. It re- 
lates to a total intestacy only, 

This was held in a case where there was a will 
which was decreed to be invalid, except as to 
some specific legacies, and a charge for the. reas 
sonable support of the widow. 

The reasonable support of the widow. under the 
will, is not to be determined by the amount ne- 
ce , for her bare subsistence; but regaré 
must be had also to the extent and income of the 
estate. Thompson and wife v. ex'rs of Carmi- 
chael, 134 


HUSBAND AND WIFE. 


The husband of a feme covert entitled to separate 
property settled to her separate use, without 
wer of anticipation, is not entitled to the inter- 
erence of the court for the appointment of a re- 
ceiver, on his behalf, of the rents and profits.of 
such property. Widles v. Cooper, 270 
Duty of husband and wife to live together, where 
there is no cause for separation or divorce, al- 
though the court of chancery cannot compel 
them to do so. 

The rights of a husband in the property of his wife, 
given to him by the common law, in virtue of 
their marriage, may be parted with or modified 
by his voluntary deed poll of post nuptial settle- 
ment, even without any consideration to sustain 
it, if executed and not merely executory. 

His prerogative subsists, notwithstanding, to the 
use of the property when in his wife’s possession. 
Cruger v. Douglas, 


INDICTMENT. 


In an indictment it is sufficient to describe the pros- 

ecutor according to the name by which he is 
commonly and best known. The Queen v. 
Gregory, 231 

The second count of an indictment stated, that de- 
fendant did, whilst B. S., being a person of un- 
sound intellect, and incapable of taking care of 
himself, was under the care, custody and control 
of defendaut, “ keep, confine, and imprison said 
B. S.,” &c. :—Held bad, for want of a positive 
averment, that B. S. was under the care, custo- 
dy, and control of defendant. 

The third count stated, that B. 8. was the illegiti- 
mate son of defendant, and of unsound intellect, 
and incapable of taking care of himself, and resi- 
ded with defendant, and that defendant had suf- 
ficient means for the support and maintenance of 
herself and B. S., whereupon it became and then 
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was the duty of defendant to take due and pro- 

er care of B. S8.; and charged, that defendant 
Xd keep and confine B. 8S. in a dark, cold and 
unwholesome room, and did also neglect and 
omit to provide and furnish B. 8. with proper 
and requisite clothing, and did suffer the body 
of B. 8. to be foul, &c. :—Held bad, first, for not 


showing a duty in defendant to take care of B.. 


S.; secondly, for not alleging that any injury 
was actually produced to B. 8. by the acts of 
commission and omission charged, nor shewing 
that it was a necessary or probable consequence 
ofthem. Reg v. Pelham, 399 


INFANT. 


A court of equity has no authority to sanction an 
arrangement affecting property settled upon in- 
fants, even though it be of opinion that such ar- 
rangement would be beneficial to them. Day 
v. Day, 24 

Where a mother has maintained her infant child 
without the order of the court, upon his decease 
she is entitled only to such sum for his past main- 
tenance as will effectually indemnify her for what 
she has spent, without reference to the amount 
of his fortune. Such sum, in the event of there 
being several funds applicable to his mainten- 
ance, is first payable out of the income of that 
fund which it would have been most beneficial 
for the infant, if living, to have so applied. Bruin 
v. Knott, 73 

An infant plaintiff who repudiates a suit on coming 
of age is not entitled to costs, unless the suit 
has been improperly instituted. Appleyard v. 
Oures, 429 


INJUNCTION. 


When by the rules of a society, a salaried officer is 
bound to pay money received by him by virtue 
of his office to the treasurer of the society, and 
he retains such money in discharge of arrears of 
his salary, alleged by him to be due, the court 
will restrain him from further acting as such sal- 
aried officer. Shaw v. Hill, 25 

At the time of chartering the Union Bank of Flori- 
da, the expedient was resorted to of procuring 
from the legislative council bonds of the terri- 
tory, secured by bond and mortgage of the stock- 
holder, to the amount of shares subscribed for 
by him, to be negotiated in the foreign market ; 
and through these the money was procured by 
the bank, to enable the stockholder to pay his 
shares, so as to raise its capital. It was procured 
from foreign capitalists by a sale of the bonds. 

A judgment having been obtained by the bank on 
a stock note, certain negroes, under mortgage to 
secure the payment of the notes in question, 
were levied upon at the instance of the bank, 
whereupon an application was made for an in- 
junction to stay the sale under the execution. 

Held, that the bank must be considered a trustee 
for the bondholder of the property in question, 
and could, therefore, not proceed to a sale with- 
out committing a breach of trust; and an injunc- 
tion was accordingly granted. Edwards v. Union 


Bank of Florida, 173 
Waste—parties—affidavit. Hunter v. Nockolds, 313 
INTERPLEADER. 


J., having placed goods in the hands of O., as a 





security for advances, obtained the same on a 
promise of other indemnity, and departed from 
New-York to go to Liverpool, on the 11th of 
March, 1841, in the steamship President. Noth- 
ing was ever heard of the ship or of any person 
who sailed in her, after she Veft the harbor of 
New-York. In April, and again in May, 1841, 
J.’s attorney placed securities in the hands of O. 
for the promised indemnity, and directed 0: to 
pay the surplus to W., to whom J. was largel 

indebted, to which O. agreed. In August, 1 “1, 
administration was granted on O.'s estate. There 
being a surplus, it was claimed from O. by W., 
and by the administrator of J., and-each sued O. 
at law for the same. The administrator did not 

uestion O.’s right to the indemuity. 

Hed, 1. That it was a proper case for a bill of 
interpleader by O. against the rival claimants 
2. That J. is presumed to have been lost at sea, 
before May, 1841, and the powers of his attor- 
ney were thereby terminated. 3. That the ad- 
ministrator was entitled to the surplus. 

Held, also, that O. was under no personal obliga- 
tion to pay the surplus to W. 

Facts, which are a part of the experience and 
common knowledge of the day, are legitimate 
grounds for the judgment of the court. This 
principle applied to the usual duration of voya- 
ges across the Atlantic by steam and other pack- 
et ships. 

It is no objection to a bill of interpleader, that the 
complainant has an interest in respect of other 

roperty not in the suit, but which might be 
itigated, that one party rather than the other 
should succeed in the interpleader, so as to in- 
crease his own chance of success in respect of 
such other property. Such interest may be 
termed an interest in the question, but not in 
the particular suit, and does not prevent one 
from filing an interpleader. 

If, however, the complainant is liable to either 
party, in respect of the specific fund in dispute, 
beyond the question of property, or makes claime 
on the fund which either of the defendants con- 
tests, it is not a proper case fur an interpleader. 
Oppenheim v. Wolfe and the public adm’r, 259 


© | A defendant who had purchased certain gouds, re- 


ceived notice from a third party that the goods 
belonged to him. The vendor sued the detend- 
ant for the price of the goods, and the claimant 
sued the defendant in trover. 

Held, that this was not a case in which the defend- 
ant could be relieved under the Interpleader 
Act. Slaney v. Sidney, 284 


JUDGMENT. 


Costs—set off—security for costs. Payne v. Hath- 
away, 21 


JUSTICE’S COURT. 


Removal of causes—irregularity in proceedings. 
Steele v. Hyde §& Smith, 

Where, in a justice’s court the question of the ex- 
istence of a right to flow land is a material one, 
and is raised by the plea of the defendant, and 
controverted between the parties, the justice is 
ousted of jurisdiction. It is otherwise when that 

uestion is wholly immaterial to the point of de- 
ence, or where the fact of the existence of such 
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a right, if proven, could have no possible influ- 
rights of the parties litigant. 
263 


ence upon the legal 
Witter v. Blodget, 


The court of common pleas will not reverse a _ 
tice’s judgment where a justice changed the date 
of his docket, after he had received a verdict of 
a jury, entered it in his minutes, and rendered 
judgment. The act being extra-judicial is not a 

und of error. 

Where a justice issues a venire and a constable 
returns the names of twelve jurors as summon- 
ed, only six of whom appear on the return of the 
venire, the judgment will not be reversed be- 
cause the justice, instead of depositing the names 
of the six who appeared, deposits the names of 
the twelve summoned, when the six who appear- 
ed were the only persons who were drawn out 
of the ballot box and composed the jury. 

The question as to what imperfections and omis- 
sions in the proceedings before a justice may 
be disregarded by the court on certiorari, dis- 
cussed and considered. Smith v. Smith, 106 

Where a judgment is rendered on a trial in a jus- 
tice’s court in favor of the defendant, he is enti- 
tled to a judgment for the costs. Bush v. Hew- 
ett, 384 


LANDLORD AND TENANT. 


A., who held premises under B., as tenant, from 
year to year, died, leaving his widow in posses- 
sion, who continued to pay her rent quarterly to 
B., with the knowledge of C., who had taken 
out administration to the deceased and never de- 
sired it to be paid to himself :—Held, that there 
was no ground for presuming either that the 
widow had acquired a tenancy from year to year 
under the administrator, or that the administra- 
tor had, by operation of law, surrendered his 
estate so as to constitute her tenant to B. 

The holding premises under a mere permission to 
occupy, only constitutes a tenancy at will. In 
order to create a tenancy from year to year, 
there must be circumstances to show such to 
have been the intentions of the parties; as, for 
instance, that the rent was payable quarterly, or 
at some aliquot part of a year. Doe dem. Hull v. 
Wood, 244 

Occupation, and the mere payment of an aliquot 
portion of an annual rent at the expiration of a 
quarter, is not. sufficient evidence of a yearly 
tenancy. Clemmett v. Bradbee, 278 

See Trover. 

LEASE. 


Proviso for re-entry on non-payment of rent. Doe 
dem. Dark v. Bowditch, 359 


MARRIAGE SETTLEMENT. 


A court of equity will, under circumstances, direct 
the whole residue of the wife’s fortune to be 
settled upon her, although her husband may not 
have actually deserted her. Gardner vy. Mar- 
shall, 74 

MARRIED WOMAN. 

Her separate property—husband’s reduction into 
possession—pleading—statute of limitations.— 
Scarpellini v. Atcheson, 28 

The court will not order the payment of money 
belonging to a married woman, which the hus- 
band may be entitled to receive, to the solicitor 
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of the husband. Chambers v. Whiteside, 156 
A testator bequeathed certain property to trustees 
upon trust from time to time during the life of 
8. B., (a married woman,) to pay the clear reuts, 
interest, dividends, &c., unto such person or per- 
sons, for such intents and purposes, &c., as the 
said §. B., by any writing, &c., should appoint, 
but not by way of assignment or other anticipa- 
tion; and, in default of appointment, into her 
proper hands, for her sole and separate use; the 
receipts of S. B. or her appointees to be good 
discharges to the trustees. Held, (reversing the 
judgment of the Vice Chancellor of England,) 
that the general limitation in default of appoint- 
ment did not enable 8. B. to anticipate ; and 
that the case did not depend on the form of the 
receipt clause. Brown v. Bamford, 309 


MORTGAGE. 

A mortgage given on personal property executed 
oy = intent to defrand lode is vitiated 
by the fraud, though executed for a valuable 
consideration, or to secure an honest debt. 

Such a transfer is good inter partes—evidence— 
statute of frauds. 

The question as to how far the acts and declara- 
tions of the wife during coverture are admissible 
in evidence, in an action against the husband con- 
sidered and illustrated. Dwelly v. VanHoughton, 

101 
NEW TRIAL. 


If a verdict be contrary to the weight of evidence, 
a new trial may be granted, whether the case 
was tried before a sheriff or a judge; but in 
either case it must appear that the jury were 
palpably mistaken, and it cannot be inferred that 
they were so if the case has been left to them 
entirely upon the credibility of the witnesses. 
Walton v. Land, 121 

The court refused to grant a new trial on the ground 
of misdirection, where such misdirection applied 
itself exclusively to a portion of the demand, 
which the plaintiff consented to abandon. Moor 
v. Tuckwell, 235 

The court will not grant a new trial on the ground 
of the jury having given a smaller amount of 
damages than the justice of the case might have 
warranted. Manton v. Bales, 286 

When the jury have found for the plaintitf, the 
court will not grant a new trial on the ground 
that the damages are insufficient to carry costs, 
and less than the facts might have warranted. 
Gibbs v. Tonaley, ib. 

Where a feigned issue has been awarded by a 
court of chancery to try the genuineness of a 
receipt, involving the question of payment ona 
bond, a new trial ought not to be granted solely 
on the ground that the judge who presided at 
the trial doubted the correctness of the finding 
of the jury on the question of fact. 

To entitle a party to a new trial in such case, it 
should appear that the verdict is so clearly 
against the weight of evidence as to entitle the 
party to a new trial in a court of law. Fellows 
v. Harrington, 340 


NOTICE OF ACTION. 


Where a statute requires notice of action for any 
thing doue in pursuance of it, such notice must 
be given in all cases where the party acts under 
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a bona fide, though mistaken belief, that what he 
does is in pursuance of the statute. Therefore, 
where a statute enabled the owner of land, or 
his servants, to seize the rods and lines of any 
person unlawfully fishing thereon, and the ser- 
vants of P. seized the of a person fishing on 
land which they believed was P.’s, but which 
in fact was not. 

Held, that they were, nevertheless, entitled to no- 
tice of action. Hughes v. Buckland, 364 


ORDER TO CLOSE PROOFS. 


The service of an order upon an agent, merely en- 
larging the time to produce witnesses, does not 
come within the provisions of the fifteenth rule, 
by giving the p double the time necessary 
for a personal service. Johnson et al v. Quack- 
enbush, 97 


PARDON. 


The power conferred upon the executive by the 
constitution to “grant pardons” includes the 
power of granting a conditional pardon. 

Such condition may be banishment from the United 
States, and on a breach of the condition the par- 
don becomes void, and the criminal may be re- 
manded on his original sentence. 

The power to remand him can be exercised by the 
court in which he was convicted, or any court of 
superior criminal jurisdiction. The People v. 
Potter, 177 


PAROL AGREEMENT FOR SALE OF LANDS. 


A specific execution of a parol contract for the sale 
of lands will be decreed by a court of equity, 
when it has been partly performed. 

But in the sense of equity, when a specific per- 
formance of such a contract is sought, those acts 
only are considered as part performance, which 
would operate as a fraud on parties unless the 
whole contract is executed. 

The payment of part of the price is not such an act. 
But admitting the purchaser to take possession 
under the contract, and to lease the land, or make 
improvements upon it, is in the sense of a court 
of equity a part performance. 

By the statute of limitations of Maine, in an action 
on a mutual and open account current, the right 
of action for the whole balance is deemed to 
have accrued at the time of the last item proved 
in the account. But if a party sleeps on a de- 
mand without entering it on his account, until 
the period of limitation is elapsed, he cannot ex- 
tract it from the statute, by entering it afterwards 
on his account. 

Where a party has an unliquidated demand, the 
limitation begins to run from the time when the 
right of action accrues. 

But if the parties, after the right of action has ac- 
crued, come to a settlement, and determine the 
sum due by mutual agreement, the limitation 
begins to run from the time of such settlement. 
Ezparte Storer, 379 


PARTICULARS OF DEMAND. 

In an action by an engineer against a railway com- 
pany, the particulars of the plaintiff’s demand 
claimed one gross sum, for surveying, travelling 
expenses, assistance, &c. 





Held, sufficient. Rennie and an’r v. Beresford 
aud others, 279 


PARTIES. 


Where one of two executors proves a w'll, power 
being reserved to the other to come inand prove, 
the probate on the death of the executor enures 
to the other; and it is not necessary, therefore, 
in a suit for the administration of the testator’s 
estate to bring before the court any other per- 
sonal representative than the surviving executor. 
Howard v. Gash, 429 


PARTNERSHIP. 


The court will not, on a bill filed by a partner for 
an account of partnership transactions, order pay- 
ment into court of a balance admitted by the 
defendant to be due from him to the partner- 
ship, unless he admits the amount to be in his 
hands. Bradley v. Teale, 431 


PATENT. 


Patent for the invention of a nipping lever for caus- 
ing the rotation of wheels, shafts, or cylinders, 
under certain circumstances. The specification 
claimed as the invention “the nipping lever, with 
its tusk and sliding box, (before described,) ap- 

lied to a rimmed wheel, or to a rimmed flange, 
or the purpose of causing the same to rotate or 
move together with any shaft, cylinder, or other 
suitable machinery, which may be attached 
thereto.” The nipping lever was not new, but 
the application of it by means of the sliding box 
was new :—Held, that it must also appear that 
the use of sliding boxes was eential 13 the in- 
vention. Pow v. Taunton, 205 


PAYMENT OF PURCHASE MONEY. 


Where the time limited by the conditions of sale 
for payment of purchase money has expired, the 
court will not, at the instance of the vendor, ap- 
point an earlier day than that fixed by the pur- 
chaser for payment into court of such purchase 
money ; provided the time required is not un- 
reasonable. Lyddonv. Woolcot, 198 


PENALTY. 


A person who has been convicted and punished by 
fine and imprisonment for smuggling goods on 
shore in violation of the provisions of the act of 
30th August, 1842, § 19, is not liable to an action 
to recover the penaity imposed by the statute of 
2d March, 1799, § 50, for landing them without 
a permit—the act complained of in the two cases 
being the same. The U. S. v. Gates, 8 

In the construction of acts of a penal character, the 
language of the statute must be strictly adhered 
to. 


By the second section of the Act of 3d February, 
1831, (the copyright act,) it is enacted, “ that 
if any person or persons, from and after the pass- 
ing of this act, shall print or publish any book, 
map, chart, musical composition, print, cut or 
engraving, not having legally acquired the copy- 
right thereof, and shall insert or impress that 
the same hath been entered according to act of 







































son who shall sue for the same, and the other to 
the use of the United States, to be recovered by 
action of debt in any court of record having cog- 
nizauce thereof.” F. and A. declared jointly in 
an action, commenced on behalf of themselves 
aud the United States against C.; C. demurred 
thereto on’the ground that an action to recover 
such penalty could only be brought by one per- 
son gui tam. Held, that the penalty given by 
the act could not be recovered by more than one 
person. Held, also, that a declaration for such 
penalty in the name of two persons is bad on 
general demurrer. Ferrett § Arthur qui. tam. 
v. Atwill, 294 
PLEADING. 


In an action by the commissioners of highways, to 
recover the penalty given by statute for obstruct- 
ing an highway, commenced in a justice’s court, 
where the defendant interposes a plea of no 
highway, and issue is taken upon that plea, such 
a plea involves a question of title to land, which, 
upon a compliance by the defendant with the 
directions of the statute, ousts the justice of ju- 
risdiction. 

In such case, when an action is subsequently com- 
menced in the common pleas for the same cause 
of action, and the same issue is joined in that 
court, and the plaintiff obtains a verdict for $5 
debt, the plaintlff under the statute is entitled to 
full costs, notwithstanding the recovery is less 
than $50. Southworth et al, comm’r of high- 


ways, §&c., v. Straight, 19 
Declaration in assumpsit. Pleain bar, bad. Harris 
v. Reynolds, 33 


Where a declaration in debt gives credit for part 
payment, the allegation is not traversable.— 


Hodgkins v. Hancock, 43 
Plea of accord and satisfaction. Nevins v. Deper- 
ries, 70 
Variation between declaration and contract. De 
Fries v. Littlewood, 119 
Statute of limitations—pleading. Fannin v. An- 
derson, 122 


In an action against a broker for the proceeds of a 
note left with him for collection, the plaintiff 
cannot recover under the money counts, unless 
it appear that the money has been received by 
the defendant. Peck et al v. Taylor, 141 

Where A. deposits a chattel with B. as a security 
for the repayment of a debt, and an agreement 
to that effect is entered into between them, and 
A., by his own wrongful act, and in violation of 
the terms of the agreement, resumes possession 
of the chattel : 

Held, that the lien or special property, which the 
defendant had in the chattel, was not terminated 
by the wrongful act of A. Richards v. Sym- 
onds, 157 

If to an action for goods sold and delivered a gen- 
eral release be pleaded, the plaintiff is not, under 
a replication of “non est factum,” entitled to 
show that the debt specified in the particulars 
of demand, and in respect of which the action 
is brought, was excepted from the operation of 
the release, and in order to do so a new assign- 
ment is necessary. Jubb v. Ellis, 163 
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congress, or words purporting the. same; every 
rscn so offending shall forfeit and pay one 
Seedred dollars, one moiety thereof to the per-: 





If a plea of nul tiel record conclude to the country, 











the plaintiff may reply without re to t 
improper conclusion, and is ‘not baad ethos? 
join issue to the country, demur, or move to 
strike out the improper conclusion; anda de. 
marrer to a replication, upon the ground of its 
having disregarded such a conclusion; was set 
aside as frivolous. Townsend v. Smith, + 164 
Endorsee against acceptors of bills of exchange, 
Declaration stated that the bills were endorsed 
to the treasurer of the treasury royal of Portugal, 
and that C., then being treasurer, endorsed ‘the 
bills to plaintiff. —Pleading—averment—traverse, 
Soarez v. Glyn, 199 
A declaration for breach of promise of marriage, 
alleged a promise to marry within a reasonable 
time after request; and that the defendant, after 
making the promise, had married another person, 
not stating she was then alive, and not alleging 
that any request to marry had been made by the 
plaintiff. The defendant pleaded that no request 
had been made. 
Held, the declaration was good, and the plea bad. 
Short v. Stowe, 202 
Case by reversioner for prostrating plaintiff’s wal] 
—plea, bad.—Held, bad. Taylor v. Stendall, 230 
Declaration in assumpsit—immoral consideration, 
Beaumont v. Reeve, 232 
In an action by an endorser against the acceptor of 
a bill of exchange, the acceptor cannotset up, as 
a defence to the action, that at the time he ac- 
cepted the bill the drawer waa an uncconditional 
bankrupt. Braithwaite v. Gardner, 234 
In an action of assumpsit, the plaintiff cannot, under 
a general replication of not indebted modo et 
forma, to a plea of set-off, give evidence of his 
discharge under the insolveut debtor’s act. The 
discharge ought to be specially pleaded. Ford 
v. Durnford, 235 
In an action on a policy of insurance, the de- 
fendants, being under terms to plead issuably, 
pleaded that the case had been submitted to arbi- 
tration ; that the arbitrator had made his awavd ; 
and payment into court of the sum so found due 
from the defendants. 
Held, this was an issuable plea. Heap v. Thorp, 236 
In a declaration in assumpsit for not transferring 
certain railway shares, the plaintiffs alleged that, 
although they had always, from the time of the 
making of the agreement, been ready and willing 
to accept the transfer, and to pay for the same, 
whereof the defendant had notice &c., yet the 
defendant did not nor would transfer :—Held, 
that a plea traversing the whole of this allegation 
was bad. 
Held, also, that the declaration was good. Temp- 
est v. Kilner, 242 
Tn an action by the provisional committee of a pro- 
jected railway against the engineer of the com- 
pany, for a breach of contract, two of the plain- 
tiffs executed a release, to which the defendaut 
pleaded puis darrein continuance. ‘The court 
refused to set aside the plea. Rawstorne v, 
Gandell, 282 
Where, under the act authorizing attachments 
aginst non-resident debtors, the debtor gives a 
bond to obtain a discharge of the attachment, he 
cannot, in an action upon the bond, avail himself 
of the defence that he was not a noa-resident; 
and a plea setting up that fact was held bad on 
demurrer. Colt and an’r v. Miller and o’rs, 305 
Case for taking plaintiff and his goods in execution 
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upon two judgments for more than was due upon 
them respectively. Pleading—false imprison- 
ment. De Medina v. Grove, : 314 
In all cases of bailment, the duty of the bailee may 
be alleged in the declaration to be “ safely and 
securely” to keep, &c., the goods entrusted to 
him. Ross v. Hill, 320 
In debt for goods sold, defendant is not entitled to 
have the verdict entered for him on a plea of 
never indebted, though the jury find that the sale 
was not upon credit. Littlechild v. Banks, 324 
In an action against one of several joint contractors, 
the defendant cannot plead in abatement the 
ndency of another action for the same cause 
against another of the joint contractors, and in 
which he was not himself a defendant. Henry 
v. Goldney, 324 


Pleading—coverture. Guyard v. Sutton, 367 
Slander—pleading—averment—inuendo. Griffith 
vy. Lewis, 391 
Alfred v. Farlow, 396 


The plea to a bill of exchange alleged an agreement 
ment on the part of the defendant with the plain- 
tiff and divers other persons, that they would 
accept a composition. It appeared in evidence 
that there were two creditors to whom the agree- 
ment had never heen communicated; and the 
court was of opinion that the plea was not proved. 

Held, on motion for a new trial, that the plea was 
not supported by the evidence. Brown v. Da- 
kin, 401 

A person keeping a mischievous animal, with 
knowledge of its propensities, is bound to keep 

it secure at his peril, and if it does mischief ne- 

gligence is presumed, without express averment. 


May and wife v. Burdett, 402 
PAYMENT OF MONEY OUT OF COURT. 
Pleading—tender. Robinson v. Ward, 432 


Trover for a chattel. Plea, that plaintiff and de- 
fendant were joint tenants of the chattel: —Held, 
that the plea was bad on special demurrer. Hig- 
gins v. Thomas, 433 

» Action of trover for the conversion of a bedstead, 
Pleading—special demurrer. Cooper v. Shep- 
herd, 439 

Agency in buying and selling shares—pleading— 

proof. Marsden v. Newmarsh, 445 


PRACTICE. 
Right to begin in actions of tort. Mercer v. Whall, 


204 
PRIVILEGED COMMUNICATION. 


Where there is a dispute, and one of the parties 
consults an attorney, solicitor, or counsellor, on 
the subject, the communications between such 
party and his legal advisers are sacred, and the 
courts will not permit them to be divulged with- 
out the client’s consent. 

And there is a dispute when there are conflicting 

rights in existence, or claims made to the same 

property, which, ualess abandoned by one party 
or the other, or arranged amicably, will termi- 

hate in litigation. March v. Ludlum and or’s, 216 


" Asolicitor may demur to interrogatories relatin 


to the reserved bidding, and other particulars o 

the nature and value of property sold by him for 
his client; and communications from the latter 
to him through an agent, are privileged. Carp- 
mael v. Powis, 269 








PRODUCTION OF DOCUMENTS. 


Refusal of court to order production of dxcnments 
—parties. Sweet v. Hunter, 27 


PROMISSORY NOTE. 


M. &., a resident of Florida, being temporarily at 
Troy, in this state, made a note payable one year 
after date, which was endorsed by A. S., a resi- 
ident of Troy, the maker immediately thereafter 
returning to his residence in Florida. When the 
note fell due the holder gave to A. 8. due notice 
of non-payment. Held, that A. 8. was charged 
as endorser, though demand of payment had not 
been made of the maker at his residence in Flo- 
rida. Taylor v. Suyder, 16 

In an action against the maker and endorsers of a 
note under the statute, they cannot set off the 
same claim without proof that they are jointly 
interested in it—but if one defendant establishes 
a set off to the amount of the plaintiff’s claim, 
all the defendants are entitled to judgment. 
Thompson et al v. Hooker § Gillies, 17 

Joint and several liability of partners. 
in re, 53 

Where a negotiable prommissory note is transferred 
by the payee to a boda fide purchaser for value 
before due, he acquires a perfect title, which 
enures to the benefit of any snbsequent holder, 
who may collect it, although he takes it with 
notice that the original consideration was fraud- 
ulent. Shell and Bellinger v. McKenzie, 307 

The declarations of the payee of a note are not 
admissible in an action by the eudorser against 
the maker, for the purpose of showing that the 
note was negotiate ain past due. Witter v. 
Blodgett, 263 

A declaration for use and occupation consisted of 
several counts for rent, work done, money paid, 
money lent, and an account stated, and the same 
sum was claimed in each count. The defendant 
pleaded, except as to £7 parcel of the monies 
in the declaration mentioned, non-assumpsit ; 
and as to the sum of £7 parcel, &c., a tender of 
that sum. The evidence was, that the sum of, 
£7 was all that was due, and that it was tender- 
ed in respect of the rent claimed in the first 
count of the declaration. Robinson v. Ward, 432 


RAILWAY. 


An allottee of shares in a railway scheme which 
has proved abortive, may recover back, in an 
action for money had and received, the whole 
amount paid by way of deposit. Walstab v. 


Spottiswoode, . 361 
Railway scheme—fictitious scrip. Lamert v. Heath, 
366 


RESTRAINT OF TRADE. 
Covenant not to carry on trade within, &c. Green 


v. Price, 167 
REWARD. 

Advertisement for reward—joint claimants. Lock 

hart v. Barnard, 77 


SALE OF SPIRITUOUS LIQUORS. 


The statute of this state which prohibits the sale of 
strong and spirituous liquors to be drunk in the 
house, shop, yard or garden of the seller, with- 
out a license, is not repugnant to or in conflict 
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with sub. 3, § 8, of art. 1, of the constitution of 
the United States, which gives to congress the 
power to regulate commerce with foreign nations 
and among the several states, and with the Indian 
tribes. Nor is it repugnant to sub. 2, of § 10, of 
art. 1, of the constitution of the United States, 
which declares “ No state shall, without the con- 
sent of the congress, lay any imposts or duties 
on imports or exports, except what may be ab- 
solutely necessary for executing its inspection 
laws; and the nett produce of all duties and im- 
posts, laid by any state on imports or exports, 
shail be for the use of the treasury of the United 
States, and all such laws shall be subject to the 
revision and control of the congress, &c., &c. 


The People v. Huntingdon, 187 
SALVAGE. 

Ground upon which salvage is given. The Lock- 

woods, 246 


SCIRE FACIAS, 


Return of—suing out fresh writ. Franklin v. Hodg- 
kinson and Beale, 276 


SEAMAN’S WAGES. 


The arrest and imprisonment of a seaman in a for- 
eign port, and the sending him home by the pub- 
lic authority as a prisoner, charged with an in- 
dictable offence, does not necessarily constitute 
a bar to aclaim for wages for the voyage. 

The master is not ordinarily justified in dissolving 
the contract of a seaman, and discharging him for 
a single fault, unless it is of a high and aggrava- 
ted character. Smith v. Treat, 13 


SECURITY FOR COSTS. 


A foreigner, describing himself in his bill as of a 
particular place in England, but as generally re- 
siding in France, ordered to give security for 
costs, on affidavit that he had quitted his lodging, 
and that his usual abode was in France, and that 
his visit to England was only for temporary pur- 

ses. Perrott v. Novelle, 24 
where the plaintiff in a suit has no permanent resi- 
dence, he may be called upon to give security 
for costs, although his address, as stated in the 
bill, was accurate at the time of the bill being 


filed. Player v. Anderson, 271 
SHERIFF. 
Seizure—fi. fa.—interpleader—keep of horses. 
Gaskell vy. Sefton, 166 
Fi. fa. notice to withdraw from possession—tres- 
pass. Walker v. Hunter and o’rs, 238 
Interpleader—pleading. Abbott v. Richards, 281 
SLAVE. 


A fugitive slave can be retaken and returned to 
service only on the demand of his owner, or his 
agent or attorney. 

The power of legislating on the subject of fugitives 
from service is exclusive in the government of 
the U. 8. 

The statute of the state of New-York, 1 Rev. Stat. 
659, § 15, is void. Kirk, in re, 456 


STATUTE OF FRAUDS. 


Verbal contract—acceptance of goods. Norman 
v. Phillips, 37 





STEAMBOAT. 


A steamboat which is employed only as a ie 
boat, altogether within tho limits fr a a 
- not liable to a penalty for being so employed 
without a license from the United States officer. 
under the provisions of the act of 7th July, 1838. 
The U. S.v. Steamboat James Morrison, 333 
See decision contra. U. S. v. Daniel Jackson, 450 


TROVER. 


After a distress of goods of sufficient value to sat- 
isfy arrears of reut had been made, and aband- 
oned by the landlord without any cause or ex- 
cuse, a second distress for the same arrears of 
rent is illegal; and trover will lie for a conver. 
sion of the goods seized and sold under such last 
mentioned distress. Dawson v. Cropp, 82 

Goods delivered by mistake—pleading. Basset y, 
Pearce, 166 

Special damage in trover. Bodley v. Reynolds, 313 

Where A. hired a pianoforte and afterwards bor- 
rowed money upon it from an auctioneer, who 
sold it by auction and paid over the proceeds, 
It was held that the party from whom it was 
hired could maiutain trover therefor against the 
auctioneer. Chambers v. McCormick, 342 

TRUST. 

A testator gave to his wife various specific chattels, 
which, he said, “ may be finally appropriated as 
she pleases ; with the sum of $4,000 in money, 
This sum, however, I recommend her io divide 
as follows,” naming the persons and the sums: 
Held, that these precatory words created a trust. 
White v. Briggs. 198 

Although by the Revised Statutes the court has the 


power, upon petition, to accept the resignation | 


of a trustee, aud to discharge him from the trust, 
it is doubtful whether the provision extends to an 
executor, in certain cases. 

When one of several trustees will not be discharg- 
ed without substituting another in his place. 


Van Wick, in re, 257 
Misconduct of solicitor—breach of trust. Good- 
man Vv. Gosnell, 272 


A trust for the personai support, clothing and main- 
tenance of an adult, confers an interest on the 
legatee, which will pass to his assignees under 
the insolvent act, notwithstanding a provision to 
the contrary in the will creating the trust. Young- 
husband v. Gisborn, 357 


WARRANT OF ATTORNEY. 
Joint warrant of attorney—“us and each of us.” 


Dalrymple vy. Dawes, 284 
WILL. - 
Settlement by will—husband’s rights. Eaton v. 
Barker, 26 
A legacy to “my brother Charles Bloxham, my 


2 


executor.”’ Compton v. Bloxham, 1125 


Where a testator specially describes the property ~ 
intended to pass by his will, subsequent acquired?” 


property uot coming within such description will 
not pass. Goode v. Browne, 
Sounduess of mind—uudue influence. 
ving will of Benjamin Romaine, 
The word “ Moiety” signifies an estate in fee, and 
uot for life only. Doe d. Atkinson v. Fawcett, 437 
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